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WASHINGTON, D. C., April 11, 1949. 

THE PRESIDENT, 
The White House. 

DEAR MR. PRESIDENT: The Emergency Board created by you on 
January 28, 1949, under Executive Order 10032, entered pursuant 
to the authority of section 10 of the Railway Labor Act, as 
amended, to investigate and report on a dispute between the 
Akron, Canton & Youngstown Railroad Co. and certain other 
carriers designated therein, and certain employees represented by 
the Brotherhood of Locomotive Engineers, has the honor to sub- 
mit, herewith, its report made in conformance to the directions 
of that Executive Order. 

Respectfully, 
GEORGE W. TAYLOR, Chairman. 
GRADY LEWIS, Member. 
GEORGE E. OSBORNE, Member'. 

(ID 



Report of Emergency Board No. 68 appointed January 28, 1949, 
by the President pursuant to section 10 of the Raihvay Labor 
Act, to investigate the facts as to disputes with respect to the 
manning of Diesel electric locomotives between the Akron, Canton 
& Youngstown Railroad Co. and certain common carriers by rail 
and certain of their employees represented by the Brotherhood 
of Locomotive Engineers 

INTRODUCTION 

The President, acting under authority of section 10 of the Rail- 
way Labor Act, as amended (45 U.S.C. 160), created this Emer- 
gency Board by the following designations: 

1. Designation of Emergency Board. 

EXECUTIVE ORDER 10032 

CREATING AN EMERGENCY BOARD TO INVESTIGATE A DISPUTE BE- 

TWEEN THE AKRON, CANTON & YOUNGSTOWN RAILROAD CO. AND 

OTHER CARRIERS, AND CERTAIN OF THEIR EMPLOYEES 

WHEREAS a dispute exists between the Akron, Canton & 
Youngstown Railroad Co. and certain other carriers designated 
in the list attached hereto and made a part  hereof, and certain of 
their employees represented by the Brotherhood of Locomotive 
Engineers, a labor organization; and 

WHEREAS this dispute has not heretofore been adjusted under 
the provisions of the Railway Labor Act, as amended; and 

WHEREAS this dispute, in the judgment of the National Media- 
tion Board, threatens substantially to interrupt interstate com- 
merce to a degree such as to deprive the country of essential 
transportation service : 

Now, therefore, by virtue of the authority vested in me by sec- 
tion 10 of the Railway Labor Act, as amended (45 U.S.C. 160), I 
hereby c'reate a board of three members, to be appointed by me, 
to investigate the said dispute. No member of the said board shall 
be pecuniarily or otherwise interested in any organization of em- 
ployees or any carrier. 

The board shall report its findings to the President with respect 
to the said dispute within thirty days from the date of this order. 

As provided by section 10 of the Railway Labor Act, as 
amended, from this date and for thirty clays after the board has 
made its report to the President, no change, except by agreement, 
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shall be made by any of the carriers involved or its employees in 
the conditions out of which the said dispute arose. 

THE WHITE HOUSE, (Signed) HARRY S. TRUMAN. 

January 28, 1949. 

2. Letters of Appointment. 
Pursuant to the above Executive Order, the President, on Feb- 

ruary 1, 1949, designated George W. Taylor, Grady Lewis, and 
George E. Osborne as members of the Board so created. 

At a preliminary meeting, the Board chose George W. Taylor 
to act as its Chairman, and, as thus established, the Board met in 
Chicago, beginning on February 7, 1949, to investigate the dis- 
putes referred to it by the above designations. 

In order to make possible a complete investigation of the dis- 
pute, the Board found it necessary to request of the President, 
by letter dated February 14, 1949, an extension of 45 days from 
February 27 as the time within which its repor~ was to be made~ 
The parties to the proceeding stipulated their approval of this 
request. 1 Acting upon the recommendation of the National Medi- 
ation Board, the President on February 19, 1949, approved the 
extension request "permitting this Emergency Board to file its re- 
port and recommendations not later than April 13, 1949. ''2 

The hearings of the Board were held from February 7, 1949, 
to February 24, 1949, (inclusive) and from March 14, 1949, to 
March 23, 1949, (inclusive). The following appearances were 
made before the Board: 

For the carriers : 
Eastern Carriers' Conference Committee. 
Mr. H. A. Enochs, chairman, executive committee, Bureau of 

Information of the Eastern Railways; 
Mr. N. N. Baily, vice president, Operation and Maintenance, 

Reading Co. ; 
Mr. G. H. Caley, vice president and general manager, Dela- 

ware & Hudson Railroad Corp. ; 
Mr. F. J. Goebel, vice president, personnel, Baltimor~ & Ohio 

Railroad; 
Mr. L. W. Horning, vice president, personnel and public re- 

lations, New York Central System; 
Mr. E. B. Perry, assistant vice president, personnel, New 

York, New Haven & Hartford Railroad; 
Mr. H. E. Jones, executive secretary, Bureau of Information 

of the Eastern Railways. 

lTr .  805, 804. 
ITr.  1923, 19~4. 



Western Carriers'  Conference Committee. 
Mr. D. P. Loomis, chairman, the Association of Western Rail- 

ways; 
Mr. B. E. Dwinell, vice chairman, general attorney, Chicago, 

Rock Island & Pacific Railroad; 
Mr. C. A. Conway, commerce attorney, Chicago, Burlington 

& Quincy Railroad; 
Mr. J. E. Kemp, manager of labor relations, Denver & Rio 

Grande Western Railroad ; 
Mr. W. L. More, assistant general manager,  the Atchison, 

Topeka & Santa Fe Railway Co. ; 
Mr. R. F. Welsh, executive secretary, the Association of 

Western Railways. 
Southeastern Railroads appearing indixddually before the 
President 's  Emergency Board by counsel and by their officers 
named : 
Atlanta & West Point Railroad Co., Western Railway of Ala- 

bama, Georgia Railroad, Marshall L. Bowie, director of 
personnel. 

Atlantic Coast Line Railroad Co., W. S. Baker, assistant vice 
president. 

Central of Georgia Railway Co., R. R. Cummins, vice presi- 
dent and general manager.  

Florida East  Coast Railway Co., C. L. Beals, chief operating 
officer. 

Gulf Mobile & Ohio Railroad Co., J. M. McDonald, manager,  
personnel. 

Louisville & Nashville Railroad Co., L. L. Morton, vice presi- 
dent. 

Norfolk Southern Railway Co., J. S. Cox, assistant to vice 
president. 

Richmond Fredericksburg & Potomac Railroad Co., W. A. 
Aiken, Jr., general superintendent.  

Seaboard Air Line Railroad Co., H. A. Benton, director of 
personnel. 

For the Brotherhood of Locomotive Engineers :  
J. P. Shields, first assistant grand chief engineer;  
Clifford D. O'Brien, counsel for the Brotherhood. 

All parties were given a full opportunity to present such evi- 
dence, to submit such exhibits, and to make such arguments as 
they desired, and to rebut opposing evidence and arguments.  Op- 
portuni ty  to examine and to cross-examine witnesses was afforded 
to the parties and was utilized by them as they desired. Oral argu- 
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ments were presented to the Board before the hearings were 
adjourned, and on March 31, 1949, printed briefs were filed on 
behalf of the B.L:E. and of the carriers. The record constitutes 
3,796 pages of testimony and argument and 64 exhibits covering 
hundreds of pages. 

Following opening statements by representatives of the B.L.E. 
and of the carriers, the Brotherhood of Locomotive Firemen and 
Enginemen on February 8, 1949, requested permission of the 
Board to intervene in these proceedings. 3 This request was denied, 
but the Board announced that it reserved the right to call upon 
representatives of the B.L.F. and E., or other parties, as Board 
witnesses if that seemed essential or desirable to make a complete 
investigation of the dispute. 4 A similar request to intervene was 
voiced by representatives of the Railway Employees Department 
of the A. F. of L. on March 18, 1949, on behalf of so-called shop 
craft  employees, and the Board again denied the request to inter- 
vene, while reserving the right to call upon these representatives 
as Board witnesses. 5 The thoroughness of the presentation by the 
parties to this proceeding, however, obviated any need for the 
Board to call upon either of the requesting intervenors. 

In designating its members, the President instructed the Board 
to "investigate promptly the facts as to such dispute and, on the 
basis of the facts developed, make every effort to adjust the dis- 
pute and report thereon to me within 30 days from the date of the 
Executive order." The Board has given careful consideration to 
the possibility of seeking an adjustment of this dispute through a 
mediated settlement acceptable to the parties. In the hearings, 
prior to the presentation of final arguments, the chairman in- 
quired of the parties "if they have any plans or programs under 
way for resolving this difficulty by agreement between themselves, 
or if they are desirous of the Board holding itself in readiness to 
assist in any such procedure. ''6 Speaking for the Brotherhood, Mr. 
Shields expressed a willingness to meet with the carriers in an 
attempt to compose the issues and stated, "We would be willing 
to meet the convenience of your Board and the Carriers at any 
time that they might desire. ''T Speaking for the carriers, Mr. 
Dwinell stated that he "would not want to be placed in the posi- 
tion of refusing any offers of mediating office which the Board 
might make" but he also suggested a "doubt [of] the efficacy of 

8"rr. 167-187,  Inc lus ive .  
4Tr .  236-241,  i nc lus ive .  
BTr. 3179, 3180.  
STr.  3592. 
7Tr .  3592, 3593. 



any a t tempt  at mediation with the engineers. ''s Discussion of this 
mat te r  was concluded when Mr. O'Brien stated that,  "I f  the Board 
believes, af ter  it has had an opportuni ty  to study the matter ,  tha t  
there was a reasonable hope for  successful mediation, we would 
welcome a call to meet with the Board and Carriers,  however the 
Board should choose to set i t  up. ''° 

Following the hearings and af ter  a full consideration of the en- 
tire record, the Board unanimously concluded that  there was no 
equitable basis upon which it could properly inaugurate  meetings 
for the purpose of bringing about  a compromise or mediated set- 
tlement. 

ISSUE BEFORE THE BOARD 

There is bu t  one issue before this Board. It  has arisen out of 
the carr iers '  denial of a request  made by the Brotherhood of 
Locomotive Engineers  for  the employment  of an additional or a 
second engineer on certain specified types  of Diesel-electric loco- 
m o t i v e s - i n c l u d i n g  most of these locomotives in serv ice- -when-  
ever at tention to engine room machinery is required by the car- 
riers while the locomotive is enroute. The B.L.E. seeks such 
changes in the terms of its existing contracts  with the carr iers  
as will insure the employment of the additional or second engi- 
neer under the  circumstances it  has specified. 

z943 Diesel Board 

The present  proceeding is a phase of what  has come to be known 
as "The Diesel Question." This is a te rm applied to disputes over 
the consist of the engine crew of the Diesel-electric locomotive. 
Since 1935, various agreements  relating to the manning of Diesel- 
electric locomotives have been consummated by the labor or- 
ganizations in negotiations with the carriers.  The earlier agree- 
meats  will be specifically refer red  to later in this report.  A pre- 
cise delineation of the question at  issue in the present  case, 
however, requires part icular  at tention at the outset to the various 
agreements  made separate ly  between the carr iers  and the Broth- 
erhood of Locomotive Engineers  and the Brotherhood of Loco- 
motive Fi remen and Enginemen following the issuance of the 
repor t  of the Emergency  Board appointed on Feb rua ry  20, 1943, 
pursuant  to section 10 of the Rai lway Labor Act  and Executive 
Orders No. 9172 and No. 9299, and commonly refer red  to as the 
1943 Diesel Board. 

The real substance of the issue now before us was dealt with 

aTr .  3593.  
DTr. 3594. 



by that 1943 Board. 1° Agreements made between the B.L.E. and 
the carriers after  recommendations of that Board had been made 
were intended by the contracting parties as a settlement of the 
dispute over the manning of Diesel-electric locomotives. The first 
notices out of which this present proceeding developed were filed 
by the B.L.E. in protest of the application of those agreements. 
The issue before us, then, is closely related to the report of the 
1943 Diesel Board and especially to the agreements made be- 
tween the organization and the carriers subsequent to the report 
made by that Board. 

Issues raised both by the B.L.E. and by the B.L.F. & E. were in-" 
volved in the case before the 1943 Board and both organizations 
had made requests with respect to the consist and duties of the 
crew of Diesel-electric locomotives. In important particulars. 
they were conflicting requests. The report and recommendations 
of the 1943 Diesel Board, issued on May 21, 1943, stated that if, 
under certain circumstances, an additional man is needed in the 
engine room "to perform the work customarily done by firemen 
(helpers), he shall be taken from the ranks of firemen." No rec- 
ommendation was made for the employment, under any circum- 
stances, of an additional engineer in the engine room. 

The recommendations of the 1943 Board concerning the man- 
ning of Diesel-electric locomotives were accepted by the carriers. 
They were initially rejected by the organizations, but there is no 
doubt that the 1943 Board recommendations importantly affected 
the ensuing negotiations. For example, to a significant extent, the 
very words of the recommendations were incorporated into the 
B.L.F. & E. agreements. Through separate negotiations, the dis- 
pute over the manning of Diesel-electrics was settled by a series 
of agreements between each organization and the several confer- 
ence committees representing the Western, Eastern and South- 
eastern carriers. 

Agreements Made Following Issuance of Report of the 1943 
Diesel Board 

The first of the series of agreements entered into after the is- 
suance of the report of the 1943 Board was made on August 13, 
1943, between the Brotherhood of Locomotive Firemen and En- 
ginemen and the Eastern Carriers Conference Committee. Section 
3 embodied an understanding of these parties with regard to the 
manning of Diesel locomotives, and it reads: 

loin E m p l o y e e  E ~ h l b i t  No. 2, p. 1l ,  the  B.L .E .  c o m m e n t e d  t h a t  the  ques t ion  of m a n -  
n~ng the  Diese l -e lec t r i c  locomot ive  which  w a s  a t  i ssue in 1943 w a s  " in  s u b s t a n c e  
s i m i l a r  to t h a t  be fo re  the  p r e s e n t  B o a r d . "  Add i t lon~ l  m a t t e r s  w e r e  be fo re  the  1943 
B o a r d  bu t  t hey  a r e  of no s ign i f i cance  In the P r e s e n t  p roceed ing .  
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3. On mu l t i p l e -un i t  Diesel-electr ic  locomotives in h igh-speed,  s t r eaml ined ,  
or m a i n  l ine t h r o u g h  p a s s e n g e r  t r a i n s ,  a f i r eman  (he lpe r )  sha l l  be in  t he  cab 
a t  all t imes  w h e n  the  t r a i n  is in motion.  I f  compl iance  w i th  the  fo r ego ing  
requ i res  the  service of a n  add i t iona l  f i r eman  (he lpe r )  on such t r a i n s  to  per-  
f o r m  the  work  cus tomar i l y  done by f i remen ( h e l p e r s ) ,  he  sha l l  be t a k e n  f r o m  
the  sen io r i ty  r a n k s  of t he  f iremen,  in which  even t  the  w o r k i n g  condi t ions  and  
r a t e s  of pay  of each f i r eman  shal l  be those  which  a re  specified in  the  f i remen ' s  
schedule.  The  r a t e s  of pay  sha l l  be de t e rmined  by  the  w e i g h t  on d r ive r s  of 
the  combined uni t s .  

NOTE.--The term "main line through passenger train" in- 
cludes only trains which make few or no stops.) 

F o r  the  sole purpose  of d e s i g n a t i n g  the  r a n k s  f r o m  which  the  employee 
shal l  be d r a w n  a n d  f o r  no o the r  purpose ,  i t  is f u r t h e r  unders tood  t h a t  on 
mu l t i p l e -un i t  Diesel-electr ic  locomotives ope ra t ed  in o the r  c lasses  of service,  
should t h e r e  be added a m a n  to p e r f o r m  the  work  cus tomar i l y  p e r f o r m e d  by 
f i remen (he lpe r s )  such m an  shal l  also be t a k e n  f r o m  the  sen io r i ty  r a n k s  of the  
f i remen and  his  w or k i ng  condi t ions  and  r a t e s  of pay  sha l l  be those  which  a r e  
specified in the  f i remen ' s  schedule.  The  r a t e s  of pay  sha l l  be de t e rmined  by  
the  w e i g h t  on d r i v e r s  of the  combined  uni t s ,  u 

A similar understanding was included as section 4 in the next 
agreement in this series which was consummated, as of Novem- 
ber 27, 1943, between the B.L.F. & E. and the Western Carriers 
Conference Committee. Instead of the final paragraph of section 
3 above noted, the final part  of section 4 of the Western Agree- 
ment of the B.L.F. & E. reads" 

N o t h i n g  con ta ined  he re in  r equ i r e s  the  a s s i g n m e n t  of an  add i t iona l  or  sec- 
ond f i r eman  (he lpe r )  on mu l t i p l e -un i t  Diesel e lectr ic  locomotives ope ra t ed  in 
o the r  c lasses  of service,  bu t  should t h e r e  be added a m a n  to p e r f o r m  the  work  
cus tomar i l y  p e r f o r m e d  by f i remen (he lpe r s )  such m a n  sha l l  also he  t a k e n  
f rom the  sen io r i ty  r a n k s  of the  f i remen and  h is  work ing  condi t ions  and  r a t e s  
of pay  shal l  be those  which  a re  specified in the  f i remen ' s  schedule.  The  r a t e s  
of pay  shal l  be de t e rmined  by  the  we igh t  on d r i ve r s  of the  combined uni t s .  

N o t h i n g  con ta ined  he re in  r equ i r e s  the  a s s i g n m e n t  of a n  add i t iona l  or  sec- 
ond f i reman  (he lpe r )  on s t r a i g h t  electr ic  locomotives in  m u l t i p l e - u n i t  opera-  
tion.l~ 

Not until May 11, 1944, did the B.L.F. & E. complete its third 
so-called Diesel agreement with the Southeastern Carriers Con- 
ference Committee. 1.~ In the meantime two B.L.E. agreements had 
been made. 

Under date of January 25, 1944, the first B.L.E. agreement 
in this series of contracts was entered into by that organization 
with the Western Carriers Conference Committee. Among other 

~Carrlers  ° Exhibit No. 1, pp. 135-136. 
l~The preceding parts  of these sections are identical In the two agreements. For 

section 4 of the B.,L.F. & E.--Western Agreement, see Carriers' Exhibit  No. 1, p. 157. 
UCarriers' E:~hibit No. 1, D. 195. This agreement included a Section 4 identical with 

th0 @~mll~rl~" num~)ered section of the Western Conference Agreement. 



matters, the question of manning the Diesel locomotive was dealt 
with. Section 3 provides: 

I n  t h e  a p p l i c a t i o n  o f  t h i s  a g r e e m e n t  i t  i s  u n d e r s t o o d  t h a t  t h e  e x i s t i n g  d u t i e s  

a n d  r e s p o n s i b i l i t i e s  o f  e n g i n e e r s  w i l l  n o t  b e  a s s i g n e d  t o  o t h e r s .  I t  i s  f u r t h e r  

u n d e r s t o o d  t h a t  a s e c o n d  e n g i n e e r  i s  n o t  r e q u i r e d  i n  m u l t i p l e - u n i t  s e r v i c e  

w h e r e  t h e  e n g i n e e r  o p e r a t e s  t h e  l o c o m o t i v e  f r o m  o n e  c a b  w i t h  o n e  s e t  o f  
c o n t r o l s .  14 

As will be noted later, and in some detail, the B.L.E. has in- 
sisted in this proceeding that by the first sentence of section 3 
quoted above the engineers maintained and protected what they 
claim to be a previously established craft right of either perform- 
ing or directly and personally supervising all work performed on 
a Diesel-electric locomotive enroute. In the engineers' view, that 
includes attention to the engine room machinery. Later reference 
will also be made to the contention of the railroad management 
that such was not the case for various reasons, including the 
second sentence of section 3 of the B.L.E. agreement and also the 
terms of the agreements previously made by the carriers with 
the B.L.F. & E. just quoted. 15 

Other parts of the Western Carrier Conference understanding 
with the engineers, made as of January 25, 1944, have been era- 
phasized in these proceedings with respect to the difference be- 
tween the parties as to whether the claim of the engineers over 
engine room work was recognized or abandoned in the negotiation 
of this agreement. Section 6 of the current Western agreement 
provides that, 

This  agreement  is in fu l l  s e t t l ement  of  the second part ies '  proposals  and 

l ~ C a r r i e r s '  E x h i b i t  No.  1, p. 176. A l t h o u g h  th i s  c o n t r a c t  w~ts d a t e d  J a n u a r y  25, 
1944, i t  w a s  a c t u a l l y  a g r e e d  to  on  D e c e m b e r  18, 1943. See C a r r i e r s '  E x h i b i t  No.  9, 
p. 75. 

18The c a r r i e r s  h a v e  c o n t e n d e d  t h a t  t h e i r  c o n t r a c t s  w i t h  t h e  f i r e m e n  p r e c l u d e  the 
a s s i g n m e n t  o f  a n  a d d i t i o n a l  e n g i n e e r  to  p e r f o r m  w o r k  in  t h e  e n g i n e  r o o m s  o f  Diese l  
l ocomot ive s .  ~ h e y  h a v e  s u g g e s t e d  t h a t  t he  e n g i n e e r s '  e m p h a s i s  u p o n  t h e i r  e x c l u s i v e  
r i g h t  to  s u p e r v i s e  e n g i n e - r o o m  w o r k  a s  d i s t i n c t  f r o m  i ts  a c t u a l  p e r f o r m a n c e  ( a  d lso  
t i n c t l o n  ~o be  r e f e r r e d  to l a t e r  in m o r e  d e t a i l )  w a s  m a d e  in a n  e f f o r t  t o  m i n i m i z e  t h e  
J u r i s d i c t i o n a l  d i s p u t e  a s p e c t s  o f  t h i s  ca se .  I n  t h e  f l r e m e n ' s  a g r e e m e n t s ,  t h e  w o r d s  o f  
t h e  1943 Diese l  B o a r d  r e c o m m e n d a t i o n s  a r e  c l o s e l y  fo l lowed ,  a n d  t h e  r e c o m m e n d a -  
t i o n s  o f  t he  1943 B o a r d  a s  to  f i r e m e n ' s  w o r k  " c u s t o m a r i l y "  p e r f o r m e d  w e r e  p r e c e d e d  
b y  a d i s c u s s i o n  in  w h i c h  the  f i r e m a n ' s  du t i e s ,  a s  t h a t  B o a r d  s a w  t h e m ,  w e r e  d e s c r i b e d  
in s o m e  de ta i l .  I t  w a s  f o u n d  b y  the  1943 B o a r d  t h a t  " s t n c e  1937 t h e  f i r e m a n  h a s  in  
f a c t  d i v i d e d  h i s  t i m e  b e t w e e n  s u p e r v i s i o n  o f  t he  o p e r a t i o n  o f  ~he e q u i p m e n t  in  the 
e n g i n e  r o o m  a n d  a s s i s t i n g  the  e n g i n e e r  in t h e  c a l l i n g  a n d  o b s e r v i n g  o f  s i g n a l s .  °° T h e  
e a r l i e r  B o a r d  a l s o  c o n c l u d e d ,  t h o u g h  o v e r  t he  d i s s e n t  o f  i t s  c h a i r m a n ,  " . tha t  w h e n  a n  
a d d i t i o n a l  o p e r a t i n g  m a n  is p l a c e d  o n  a Diese l  l o c o m o t i v e  he  s h o u l d  be  t a k e n  f r o m  
the  r a n k s  o f  t h e  f i r e m e n . "  W e  do  n o t  s h a r e  t h e  v i e w  e x p r e s s e d  b y  t h e  B . L . E .  In t h e s e  
p r o c e e d i n g s  t h a t  i t s  r e q u e s t  n o w  b e f o r e  us  invo lve~  no  w o r k  J u r i s d i c t i o n a l  d i spu tQ  
a s p e c t s  a t  a l l .  
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the questions covered by Mediation Case A-978, and shall continue in effect, 
subject to change under the provisions of the Railway Labor Act as amended. 16 

On January  25, 1944, a memorandum supplementary to the West- 
ern Conference agreement  was executed. It  reads, in part,  as fol- 
lows : 

This will confirm our understanding that  any pending claims for the em- 
ployment of a second engineer on multiple-unit Diesel-electric service, except 
those covering conditions where employees other than engineers were handling 
the operating controls of any of the units, are hereby withdrawn.17 

The significance of section 3, section 6 and the memorandum of 
J anua ry  25, 1944, to the issue before us will be developed in a 
later pa r t  of this report.  

One of the main objectives sought by the parties to the Western 
agreement  was a sett lement of the dispute between them over the 
manning of Diesel-electric locomotives. Both part ies  have ex- 
pressed to this Board their belief that, when they made this agree- 
ment, this dispute had been settled. One of the major  problems in 
the present  case is, .nevertheless, based upon widely divergent  
contentions about  the kind of set t lement that  was actually made. 

Almost a year  elapsed af ter  consummation of the B.L.E.-West- 
ern Conference agreement  before the second B.L.E. Diesel agree- 
ment was signed. On December 20, 1944, the terms of a contract  
between the B.L.E. and the Eas tern  Carr iers  Conference was 
agreed upon. Its section 3 is identical with the section 3 of the 
B.L.E.-Western Conference agreement  quoted above. Section 4 of 
the Eastern  Conference Agreement,  however,  was distinctive and 
it reads as follows: 

This agreement is in full settlement of the disputes growing out of the 
notices filed by representatives of the Brotherhood of Locomotive Engineers 
on individual eastern railroads on or about December 15, 1937, and in subse- 
quent dates, proposing the adoption of two articles which would provide: 
(1) That units of horsepower developed by the prime mover of locomotives 
powered by internal-combustion engine or steam-powered turbines shall con- 
stitute the basis from which to calculate rates of pay for engineers operating 
such locomotives, and (2) that a locomotive engineer taken from the working 
lists of engineers and designated as an assistant engineer will be employed 
in the engine rooms of certain types of locomotives. Is 

It is pointed out tha t  section 4 of the Eas tern  Conference agree- 
ment differs in certain par t iculars  f rom section 6 of the Western 
Conference agreement.  The pending claims that  the engineers 
abandoned by section 4 of the Western agreement  were spelled 
ou t - - t hey  specifically gave up the claim previously made for  an 

~6Carrters '  E x h i b i t  No. 1, p. 177. 
27Carr iers '  E x h i b i t  No. 1, p. 184. 
~aCarr ters '  Ex.hlblt  No. 1, DP. 209-211. 
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assistant engineer. Unlike the Western Conference agreement, no 
supplemental memorandum covering certain other "pending 
claims" was added to the Eastern Conference agreement, because 
there were no other pending claims relating to the Diesel opera- 
tion. 

The third and final B.L.E. contract covering Diesel operations, 
with the Southeastern Conference, was completed on January 19, 
1945, but execution of this agreement was deferred pending re- 
ceipt of authority by the Conference Committee to sign on behalf 
of the carriers involved. This authority was secured, and the con- 
tract was finally consummated on April 3, 1945. Section 3 of the 
Southeastern agreement is identical with similarly numbered Sec- 
tions of the Western and Eastern agreements. Section 6 of the 
Southeastern agreement reads: 

This agreement ,  in full  se t t l ement  of the  second pa r t i e s '  proposals  and  the  
quest ions  covered by Mediat ion Case A-1323,  shall  cont inue in effect, subjec t  
to change  under  the provis ions  of the Rai lway Labor  Act,  as amended,  l° 

The "Whereas" clause of the Southeastern agreement should 
also be particularly noted in so far as it specifies the particulars 
of Mediation Case A-1323 which was settled through section 6. 
The pertinent language refers to this case as follows: 

Whereas  notices were  served * * * propos ing  the adopt ion of rules  to 
provide * * * (2) t h a t  a locomotive engineer  taken  f r o m  the  work ing  
list  of engineers  and des igna ted  as an a s s i s t an t  engineer  will be employed in 
the engine rooms of ce r ta in  types  of locomot ives - -which  led to proceedings  
before  the Nat ional  Mediat ion Board,  identified in i ts  docket as Mediat ion 
Case A-1323, and subsequent ly  to a h e a r i n g  by a P re s iden t ' s  E m e r g e n c y  
Board which r ende red  i ts  r epo r t  on May 21, 1943, * * .20 

A supplementary memorandum to the Southeastern Conference 
agreement was also consummated under date of April 3, 1945. 
It reads, in part, as follows: 

This will confirm our u n d e r s t a n d i n g  t h a t  any pending  claims fo r  the em- 
p loyment  of a second engineer  in mul t ip le -uni t  Diesel-electric service, except  
those covering condit ions where  employees o ther  than  engineers  were  hand l ing  
the ope ra t ing  controls  of any of the units ,  a re  hereby wi thdrawn.  2z 

The agTeement terms just  referred to, and which are embodied 
in existing contracts, are important in appraising the engineers' 

1DCarriers' Exhibit No. 1, pp. 220-221. 
~°Carriers' Exhibit No. 1, p. 219. In the "Whereas" clause of the W e s t e r n  C o n f e r -  

e n c e  agreement, the specifications of l~l:ediation Case .4--978, the case withdrawn b y  
section 6 of that agreement, were not spelled out as in the Southeastern agreement. 

mCarriers' Exhibit No. 1, p. 227. This memorandum is identical with the similar 
memorandum executed with the Western c a r r i e r s .  
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claim before us. Even if the B.L.E. bargained away its claim for 
an additional engineer by those agreements, as maintained by 
the carriers, they are, to be sure, not precluded from reasserting 
their claim. But the equity of a reasserted claim would have 
to be weighed in the light of the fact  that it was previously bar- 
g a i n e d  a w a y  a n d  in  v i e w  of  a n y  c o m m i t m e n t s  m a d e  by  t h e  c a r -  

r i e r s  in  c o n s e q u e n c e  of  s u c h  a c t i o n .  ~"2 

The "Long Form" and the "Short Form" Notices 

The issues raised before the 1943 Emergency Board, including 
those bearing on the manning of Diesel-electric locomotives, were 
thus bargained out in a series of negotiations that resulted in 
agreements bearing various dates? 3 It was intended by the :carious 
contracting parties, as the representatives of the B.L.E. and of 
the carriers have testified, that those agreements would "settle 
the Diesel question." 

Doubts about the firmness of these settlements were soon 
raised. As early as March 12, 1945, B.L.E. general chairmen began 
serving notices on certain carriers requesting the assignment of 
an additional engineer to Diesel locomotives. The first type of 
notice, which has been referred to as the "long form" notice, was 
sent by general chairmen to 16 western railroads, with 2 sub- 
sidiaries, between March 12, 1945, and March 23, 1948. 2~ This 
notice reads as follows: 

DEAR Sin: It  has come to the general committee's attention that  firemen 
employed as such on multiple-unit Diesel-electric f re ight  locomotives are 
being required to leave their proper position in the operating cab to perform 
duties pertaining to the operation of the machinery in the enginerooms and 
thereby performing duties and assuming responsibility for the proper func- 
tioning of this machinery, which the committee contends comes within t h e  
scope of duties and responsibilities to which an engineer always has and 
should in such cases be assigned to. 

In view of the above-described condition, the committee contends this rep- 
resents a violation of the current  engineers'  schedule, in that  the practice 
results in the use of a fireman to perform duties and assume responsibility 
that  should be assigned to an engineer. 

Therefore, please accept this as 30 days' notice, pursuant to section 6 of 
the Railway Labor Act, and the terms of the agreement between the Carrier  
and the General Committee of Adjustment, representing locomotive engineers, 
of the committee's request that  you arrange to employ an additional engineer 
on each Diesel-electric locomotive in all instances and under all circumstances 

=For example, the vast diesellzatlon program of the carriers. 

mln addition to the agreements specifically referred to above, there was the 
B.L.F. & E. Eastern Supplemental Diesel Agreement (for engineers) o[ May 4, 1945 
(Carriers' Exhiblt No. 1, p. 230), and the B.L.F. & E. Western Supplemental Diesel 
Agreement (for engineers) of October 22, 1945. (Carriers' Exhibit No. 1, p. 234.) 

~Tr.  298. 
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w h e r e  a t t e n t i o n  to e n g i n e r o o m  m a c h i n e r y  is r e q u i r e d  w h i c h  c a n n o t  be r en -  
dered  by  the  o p e r a t i n g  eng inee r .  

The  R a i l w a y  L a b o r  Act  r e q u i r e s  w i t h i n  10 d a y s  of  t he  da te  he r e in  t h a t  w e  
a g r e e  u p o n  a da te  f o r  ho ld ing  in i t ia l  confe rence ,  w h i c h  da t e  f o r  con fe r ence  
m u s t  be w i t h i n  30 d a y s  f r o m  the  da t e  of  t h i s  notice.  I t h e r e f o r e  p r o p o s e  t h a t  
the  in i t ia l  con fe r ence  of  the  f o r e g o i n g  be in y o u r  office a t  

V e r y  t r u l y  y o u r s ,  
GENERAL CHAIRMAN, ]3. OF L. E. 25 

Representat ives  of the Brotherhood of Locomotive Engineers  
have explained to this Board that  the notices were sent because, 
in the judgment  of the chairman, the performance of engine-room 
duties by the fireman consti tuted an invasion of the engineer 's  
tradit ional craf t  r ights which had been fully protected by the first 
sentence of section 3 of the B.L.E. agreements.  Because of the 
assignment  of such work  to firemen, representat ives  of the B.L.E. 
have told us they reached the conclusion " that  the recommenda- 
tions of the 1943 'Diesel' Emergency Board and the agreements  
signed as a result  thereof  consti tuted no real, effective or lasting 
solution of 'the Diesel question' * * * The difficulty lay principally 
in the fact  that  the 1943 'Diesel' Board failed conclusively or even 
adequately to deal with the problem before it. Contracts  based 
upon its findings, therefore,  were fated to be wholly unequal to 
the task of providing any workable answer  to the whole vexing 
question."-"6 

The March 12, 1945, notice served upon the Great  Northern 
Rai lway Co. over the s ignature  of A. F. Kumner,  B.L.E. chair- 
man on that  road, in the words  of Mr. Shields, "set  in motion 
the t ra in of events, spanning a period of nearly 4 years,  leading 
directly to these proceedings. ''''7 A considerable time elapsed, 
however, a f te r  service of the first group of notices before similar 
notices were served on other carriers.  Beginning early in 1948, 
so-called "short  fo rm" notices were served by the general chair- 
man upon other carr iers  pa r ty  to these proceedings. These notices 
have been characterized by the B.L.E. as "a somewhat  curtailed 
form, but  no whit  different in content" f rom the "long form" 
notice. 2s 

The short  form notice was sent to 22 western roads (embracing 
28 additional subsidiary lines) during the period f rom Janua ry  8, 

~Appendix A 1. :Employees' Exhibit  No. 2, p. 25. 
-~Employees' Exhibit  No. 2, p. 15. As will be noted presently, the B.L.E. similarly 

protested before this Board against  the performance of engine room work by main- 
tainers in the absence of supervision by an engineer or by carr ier  supervisors under 
certain conditions. These complaints have not been specified in such detail or pressed 
wl~h such emphasis as in the case of engine-room work done by firemen. 

-~Employees' Ex~ibtt No. 2, p. 1. 
~Employees '  .Exhibit :No. 2, p. 15. 
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1948, to October 8, 1948; to 17 eastern railroads (embracing 17 
subsidiaries) in the period between May 8, 1948, and September 
13, 1948; and to 10 southeastern carriers (plus 6 subsidiaries) in 
the interval of May 8 to May 11, 1948. ..'9 The "short  fo rm"  notice 
reads as follows: 

DEAR SIR: Please accept this as 30 days' notice, pursuant to section 6 of the 
R a i l w a y  L a b o r  Act  as  amended ,  of  a r e q u e s t  t h a t  you  a r r a n g e  to e mp loy  a n  
add i t iona l  e n g i n e e r  on each Diese l -e lec t r ic  locomot ive  in all i n s t a n c e s  a n d  
u n d e r  all c i r c u m s t a n c e s  w h e r e  a t t e n t i o n  to t he  e n g i n e - r o o m  m a c h i n e r y  is re-  
qu i r ed  which  c a n n o t  be r e n d e r e d  by  the  e n g i n e e r  o p e r a t i n g  the  Diesel -e lec t r ic  
locomotive.  

T h e  R a i l w a y  L a b o r  Act  r e q u i r e s  t h a t  w i t h i n  10 days  of  the  da te  h e r e i n  we 
a g r e e  u p o n  a da te  f o r  ho ld ing  in i t ia l  confe rence ,  wh ich  da te  f o r  c o n f e r e n c e  
m u s t  be w i th in  30 d a y s  f r o m  the  da te  of t h i s  notice.  I t h e r e f o r e  s u g g e s t  the  
in i t ia l  con fe r ence  f o r  c o n s i d e r a t i o n  of  the  f o r e g o i n g  to be held in y o u r  office 
on 

P l ea se  acknowledge  r ece ip t  a n d  adv i se  w h e t h e r  or  n o t  the  p r o p o s e d  con- 
f e r e n c e  da te  is accep tab le  to you.  

V e r y  t r u l y  y o u r s ,  
GENERAL CHAIRMAN, B. OF L. E. 3° 

To recapitulate:  The "long fo rm"  notice was served upon 16 
lines, with 2 subsidiaries; the "short  fo rm"  notice upon 47 major  
roads having together 51 subsidiar ies--a  total of 63 principal 
carriers plus 53 lesser lines, or 116 railroads in all. The earliest 
notice was dated March 12, 1945 ; the latest October 8, 194821 

Nature of Pending Claim 
Each notice constituted a request of the B.L.E. chairmen made 

pursuant  to section 6 of the Railway Labor Act and was, there- 
fore, "wri t ten  notice of an intended change in agreements affect- 
ing rates of pay, rules, or working conditions" as referred to in 
tha t  Act. The request of the B.L.E., as stated in the notices, was 
for such change in the existing agreements as would insure the 
employment of "an additional engineer on each Diesel-electric 
locomotive in all instances and under all circumstances where 
at tention to engine-room machinery is required which cannot be 
rendered by the engineer operating the Diesel-electric locomo- 
tive. ''32 In the "long form,"  but not in the "short  fo rm"  notice, 

-~Employees' Exhibit  No. 2, p. 16. 
~°Employees' Exhibit  No. 2, Appendix B-l ,  p. 27. 
~Employees '  Exhibit  No. 2, p. 16. Also Appendix B-2, pp. 28-32, Inclusive. 
a~In its brief (p. 10), the B.L.E. suggested that, as finally developed, ".the issue in 

this case may, i~or discussion, be epitomized thus:  Shall an additional engineer, taken 
from the working lists of engineers and under the wages and working conditions 
described .in paragraphs  2 through 6 of the B.L.E. memorandum of December 15, 
1948, be employed in the engine rooms of all Diesel locomotives (save certain specifi- 
cally exempted types) used in road, belt-line and t ransfer  service whereon the Car- 
r iers require attention to the engine-room machinery enroute between terminals while 
the locomotive is in motion? 
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reference was made to the B.L.E. contention that  the assignment  
of certain work  to the firemen to be performed in the engine 
rooms consti tutes "a violation of the current  engineers '  sched- 
ule.,,s3 

Negotiations and Mediation of Pending Claim 

Following service of each notice, conferences were held between 
the B.L.E. general chairman for  the railroad and representat ives  
of management  of each railroad. ~4 No agreements  resulted. A 
number  of the general  chairmen then sought assistance f rom the 
grand office of the Brotherhood, which assigned an assis tant  
grand chief engineer to aid the chairmen in the prosecution of 
their  claims. Af te r  fu r the r  negotiations, in which the assis tant  
grand chief engineer participated,  failed to provide an agreement,  
mediation was under taken in conformance with the Rai lway 
Labor  Act. 

The National Mediation Board assigned .docket numbers  to all 
these cases? 5 Mediation under Board auspices was first under- 
taken separately with each of the 17 Western roads which, by 
and large, had received the first B.L.E. notices. This a t tempt  to 
resolve the dispute by mediation was unsuccessful. The B.L.E. 
then spread a str ike vote among its members  who are employed 
by 15 of the railroads26 In each instance, the vote of the engineers 
was in favor  of strike action. 

During the time the str ike poll was being taken, f rom mid- 
November  1948 to mid-January  1949, the National Mediation 
Board conducted concerted mediation in which representat ives  of 
the B.L.E. and of all carr iers  concerned participated. ~7 At the 

~ D u r i n g  these  p roc e e d ings  t h e r e  w a s  s o m e  d iscuss ion  a b o u t  w h y  the  engineers 
r e f r a i n e d  f r o m  p r o s e c u t i n g  t he i r  c l a i m  to e n g i n e - r o o m  w o r k  be fo re  t h e  R a i l r o a d  
A d j u s t m e n t  B o a r d  s ince t hey  m a i n t a i n  t h a t  f a i l u r e  of the  c a r r i e r s  to a s s i g n  e n g i n e e r s  
to p e r f o r m  r e q u i r e d  e n g l n e - r o o m  w o r k  c ons t i t u t e d  a v io la t ion  of  e x i s t i n g  schedules .  
Air. Shields s t a t e d  (Tr .  1642) t h a t  r e p r e s e n t a t i o n  of o the r  o r g a n i z a t i o n s  on the  a d j u s t -  
mer i t  b o a r d  m a d e  the  e n g i n e e r s  feel t h a t  t he i r  ca se  w o u l d . b e  p r e j u d g e d  b y  t h a t  
a g e n c y .  I n  s e e k i n g  an  a f f i r m a t i v e  c l ause  In the i r  a g r e e m e n t s  r e q u i r i n g  the  e m p l o y -  
m e n t  of an  add i t i ona l  e n g i n e e r  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  t h e  B.L.E.  ins is t s  t h a t  
it now  seeks  a r t g h t  t h a t  d i f fers  m a t e r i a l l y  f r o m  w h a t  m i g h t  h a v e  been s e c u r e d  
tl~rough the p rosecu t ion  of .time c l a i m s  be fo re  t he  A d j u s t m e n t  Boa rd .  

~ 'Ernp loyees '  E x h i b i t  No. 2, p. 16. 
~ T h e  docke t  n u m b e r s  a s s i g n e d  to each  c a s e  a r e  se t  f o r t h  in E m p l o y e e s '  E x h i b i t  

No. 2, Append ice s  A-2  a n d  B-2,  pp. 26-32, inc lus ive .  
~ E m p l o y e e s '  E x h i b i t  No. 2, p. 17. The  r o a d s  w e r e  G r e a t  N o r t h e r n ;  N o r t h e r n  

Pac i f i c ;  Chicago,  B u r l i n g t o n  & Q u i n c y ;  Atch i son ,  T o p e k a  & S a n t a  Fe  ( p r o p e r ) ;  
Missour i  Pac i f i c ;  T e x a s  Pac i f i c ;  I l l tnols  C e n t r a l ;  W e s t e r n  Pac i f i c ;  Un ion  Pacif ic  
( S o u t h  C e n t r a l )  ; St. Lou i s  & San  F r a n c i s c o  ( F r i s c o  l ines)  ; Ch i cag o  & N o r t h  W e s t -  
e rn  ; Chicago ,  R o c k  I s l a n d  & Pac i f ic  (Roc k  I s l a n d )  ; Chicago,  Mi lwaukee ,  St. P a u l  & 
Pacif ic  ( l ines e a s t )  ; S o u t h e r n  Pac i f i c ;  I n t e r n a t i o n a l  G r e a t  N o r t h e r n  ( inc ludes  N e w  
Or leans ,  T e x a s  & Mexico  (Gu l f  Coa s t  l ines)  ; St. Louis ,  B r o w n s v i l l e  & Mexico (Gu l f  
Coa s t  l ines)  ; San  Anton io ,  U v a l d e  & G u l f ;  H o u s t o n  & N o r t h  Sh o re ) .  

"*Mediat ion ses s ions  w e r e  he ld  in Ch icago  on D e c e m b e r  15, 16, a n d  17, 1948, a n d  
a g a i n  on J a n u a r y  1.2, 13, a n d  14, 1949. 
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conclusion of the session held on Janua ry  14, the mediators an- 
nounced that  their  conciliation efforts would be discontinued be- 
cause they would obviously be fruitless. 

The mediators  then proffered arbi t ra t ion in conformance with 
the procedures of the Rai lway Labor Act. The B.L.E. notified the 
National  Mediation Board, on January  15, 1949, of its acceptance 
of arbi t ra t ion as provided by section 8 of the Rai lway Labor Act2 s 
By notice to the National Mediation Board dated Janua ry  20, 
1949, the Eas tern  Carr iers  Conference Committee and the West- 
ern Carr iers  Conference Committee declined to submit  the dispute 
to arbitrat ion29 Members of the Southeastern Conference also 
declined arbi trat ion,  but  they did so individually ra ther  than 
through a conference committee. The National Mediation Board 
then informed the parties, by letter dated January  20, 1949, that  
"in these circumstances, notice is hereby served in behalf of the 
Board that  its services (except as provided in section 5, Third) ,  
and in section 10 of the law, have this day been terminated under 
the provisions of the Rai lway Labor Act. ''4° 

Creation of Emergency Board 
With the terminat ion of  mediation, the B.L.E. fixed 6 a. m. 

on Janua ry  31, 1949, as the time of wi thdrawal  f rom service by 
the engineers employed under B.L.E. agreements  on the 15 West- 
ern railroads on which strike votes had earlier been completed. 41 
Pr ior  to the time fixed for  the wi thdrawals  f rom service, the 
Executive Order creat ing this emergency board was issued to 
consider the dispute between the B.L.E. and those railroads desig- 
nated in a list at tached to the Executive Order. 42 

Clarification and Modification of the B.L.E. Claim 
The various efforts at  mediation jus t  referred to were made 

initially on the basis of the B.L.E. proposal as set for th in the 
"long form" and the "short  form" notices. As pointed out pre- 
viously, the carr iers  were requested by these notices "to employ 
an additional engineer on each Diesel-electric locomotive in all 
instances and under all circumstances where  at tention to engine 
room machinery is required which cannot be rendered by the 
operat ing engineer." 

This request  of the B.L.E. was changed in a number  of respects 
during the various procedural  steps previously described. The 
Brotherhood of Locomotive Engineers  presented to the carr iers  

SSEmployees '  ~ ' x h i b l t  No.  2, A p p e n d i c e s  E - 1  a n d  E-2 .  
~ E m p l o y e e s '  E x h i b i t  No.  2, A p p e n d i x  F.  
~OErnployees '  E x h i b i t  No.  2, A p p e n d i x  G. 
4 , E m p l o y e e s '  Ex .h lb l t  No.  2, p. 20. 
d2For the  l ist ,  see a p p e n d i x  A of  t h i s  r epo r t .  
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a n d  to  t h e  m e d i a t o r s  a m e m o r a n d u m  d a t e d  D e c e m b e r  15, 1948, 
f o r  t h e  p u r p o s e s  of  s t a t i n g  m o r e  spec i f i ca l ly  a n d  of  m o d i f y i n g  i t s  
p r e v i o u s  p r o p o s a l .  T h e  o r i g i n a l  n o t i c e s  c o n s t i t u t e d  a r e q u e s t  f o r  

a n  a d d i t i o n a l  e n g i n e e r  on  al l  D i e se l - e l ec t r i c  l o c o m o t i v e s  b u t  o n l y  
i n  cases  w h e r e  a t t e n t i o n  to  e n g i n e - r o o m  m a c h i n e r y  is r e q u i r e d  
w h i c h  c a n n o t  be  r e n d e r e d  by  t h e  o p e r a t i n g  e n g i n e e r .  T h e  D e e e m -  
b e r  15, 1948, m e m o r a n d u m  r e q u e s t e d  t he  a d d i t i o n a l  e n g i n e e r ,  

w i t h o u t  r e g a r d  to  t h e  c a r r i e r  r e q u i r e m e n t  t h a t  e n g i n e  r o o m  w o r k  
be  r e q u i r e d ,  on  speci f ied  t y p e s  of D i e s e l - e l e c t r i c  l o c o m o t i v e s  w h e n  
used  i n  r o a d  se rv ice ,  t r a n s f e r  s e r v i c e  or  b e l t - l i n e  se rv ice .  

T h e  h I e m o r a n d u m  of  D e c e m b e r  15, 1948, r e a d s  as f o l l o w s :  

M E M O R A N D U M  

Brotherhood of Locomotive Engineers desires to amend existing schedules 
so as to provide: 

1. An additional engineer, taken from the working list of engineers, whose 
duties (except as hereinafter provided for) shall be confined to the engine 
rooms, shall be employed: 

(a) On each multiple-unit Diesel-electric locomotive four units or less, 
and 

(b) On each single-unit Diesel-electric locomotive weighing 200,000 
pounds or more 

when any of the above-described locomotives are used in road service and 
when any of the above-described locomotives are used in t ransfer  or belt-line 
service. 

2. The qualifications of the additional engineers shall be the same as are 
required of engineers operating the locomotives and additionally will consist 
of such familiarity with the engine room machinery as will qualify them to 
perform the duties to which assigned. 

3. The duties of the additional engineer shall be confined to supervision 
over the engine rooms of the locomotive and shall in general consist of start- 
ing and stopping the Diesel engines, patrolling, inspecting and giving such 
attention to adjustment and operation of engines, motors and engine appli- 
ances as are necessary in operation. The additional engineer shall not be 
required to perform bench work in units enroute or at terminals and will be 
required to make only such adjustments and light road repairs as are neces- 
sary or practicable in road operation. The additional engineer may, however, 
be used temporarily to relieve the operating engineer enroute if and when 
necessary and if permissible under operating rules. 

4. Additional engineers will be paid at the rate of $12.97 per day for 8 hours 
or less while attending such instruction classes as may be required in meet- 
ing qualifying requirements. If  required to attend instruction classes at 
points other than the home terminal of their seniority district, they will be 
paid deadhead allowance as per existing schedule rules plus actual expenses 
while away from their home terminal. If required to make road qualifying 
trips or trips under instruction they will be paid at the rate of $12.97 per 
hundred miles or less. 

5. Additional engineers will go on and be relieved from duty at recognized 
home or far  terminals for engineers. 
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6. Excep t  as here in  express ly  s t ipulated,  addi t ional  eng inee r s  will be gov- 
erned by the same ra tes ,  rules,  and working  condit ions as apply  to the  engi-  
neers  ope ra t ing  the locomotive on which they are  employed. 4s 

Paragraph 3 of the memorandum disclosed an intention of the 
B.L.E. to confine the duties of an additional engineer "to super- 
vision over the engine roo~ns" which is specifically stated as con- 
sisting principally and "in general of starting and stopping the 
Diesel engines, patrolling, inspecting, and giving such attention 
to adjustment and operation of engines, motors, and engine appli- 
ances as are necessary in operation." 

At this stage of the proceedings, then, the B.L.E. evidently 
claimed for its members the right actually to perform certain 
work in the engine rooms. As stated in the memorandum, the term 
"supervision over the engine rooms" is made synonymous with 
the actual performance of work in the engine rooms. In paragraph 
3 of the memorandum of December 15, 1948, there was thus a 
spelling out of the "duties and responsibilities" incident to "atten- 
tion to engine-room machinery" which the B.L.E. was seeking in 
specific terms as a substitute for the general terms of section 3 
of the agreement and as a definition of the job to be performed 
by the additional engineer. 

During the concerted mediation sessions held in January 1949, 
the B.L.E. provided an additional facet to its proposal. Reference 
is to the so-called two-point memorandum of January 13, 1949, 
which reads: 

DEFINITION AND MODIFICATION OF JANUARY 13, 1949, 
DEFINITION OF ROAD SERVICE 

Road service is in tended to mean tha t  service which is ass igned  to road  
engineers  as d is t inguished  f rom t h a t  ass igned to ya rd  engineers  as provided 
fo r  in cu r r en t  agreements .  

I t  will not  be necessary  to employ an addi t ional  eng inee r  in the engine 
rooms of single un i t  Diesel-electric locomotives provided the  ca r r i e r  does not  
require  any person to give a t ten t ion  to the engine-room mach ine ry  while the 
locomotive is in motion. 44 

By the second point of the January 13, 1949, document the 
B.L.E. removed from its request all single-unit Diesel-electric 
locomotives, without regard to weight, on which the carrier re- 
quired no attention to the engine-room machinery while the loco- 

~Employees' Exhibit No. 2, pp. 21-22. A detailed exl~lanation of the December 15 
memorandum was given by Mr. Shields during the course of the hearings (Tr. 1608- 
1615). 

d4Employees' Exhibit No. 2, p. 23. 
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motive is in motion. 4~ This was in par t  a rever t ing back to the 
position stated in the initial notices. It  is by this memorandum 
that  the engineers '  claim over engine-room work  was extended 
f rom that  performed by firemen to work  also performed by main- 
tainers  and by carr ier  supervisors.  Yet  such an intention was not 
specifically disclosed to us as the basio purpose of this document. 
On the contrary,  the document was stated as important  in ex- 
posing the erroneousness of the carr iers '  claim that  operations 
of the engine room were vir tually automatic.  There is some rea- 
son for  concluding that  the interest  of engineers in the engine- 
room work of maintainers  and supervisors  came about  by in- 
advertence and that  the central interest  of the engineers was and 
is in the fireman's work. 4~ 

It  is appropr ia te  to mention, at  this point, a term similar to 
tha t  in the J anua ry  13, 1949, definition and modification which 
was added by the B.L.E. to its proposal during the course of the 
hearings before the present  Emergency Board. This modification 
reads as follows: 

MODIFICATION OF F E B R U A R Y  9, 1949 
I t  w i l l  n o t  be n e c e s s a r y  to  e m p l o y  a n  a d d i t i o n a l  e n g i n e e r  in  t h e  e n g i n e  

r o o m s  of  a n y  D i e s e l - e l e c t r i c  l o c o m o t i v e s  ( w h e t h e r  s i n g l e - u n i t  o r  m u l t i p l e - u n i t )  

p r o v i d e d  t h e  c a r r i e r  does  n o t  r e q u i r e  a n y  p e r s o n  to  g i v e  a t t e n t i o n  to  t h e  
e n g i n e - r o o m  m a c h i n e r y  w h i l e  t h e  l o c o m o t i v e  i s  in  m o t i o n .  47 

As already stated, the fai lure of the carriers to give serious 
consideration to the modification of Feb rua ry  9, 1949, is looked 
upon by the engineers as convincing proof  that  there is impor tant  
work  to be performed in the engine rooms and that the Diesel 
engine control is not automatic.  The organization then reasons 
that  the "fea therbedding"  designation given by the carr iers  to 
the claim for  an additional engineer is wholly unwarranted.  But  
the modification of Feb rua ry  9 also continued the engineers '  in- 
terest  in the engine room work of maintainers  and carr ier  super- 
visors, although this has not been stated as its important  purpose. 

Reference will shortly be made to the work that  is being per- 
formed in the engine room by others than engineers. As will then 

4~An organiza t ion  represen ta t ive  explained ,this modification (Tr. 326, 327) by 
s t a t i ng  tha t  if no a t ten t ion  .is required then no responsibi l i ty  for the engine-room 
mach ine ry  can accrue  to the opera t ing  engineer.  The Board notes, however, t h a t  even 
under  such c i rcumstances  the opera t ing  engineer  would be responsible for the safe  
and efficient operat ion of the locomotive from d raw bar  to d raw bar. 

4OAs will  p resent ly  be noted, a demand of engineers  to perform main ta ine r s '  work  
on Diesels was  made in 1937 on the ground t h a t  engineers  could qual i fy  to do elec- 
t r ic ians '  work. This  c la im w a s  then abandoned and, 10riot to the J a n u a r y  13, 1949 
Modification, the engineers  took no step t h a t  could be in terpre ted  as a p ro tes t  agoJnst  
the use of ma in t a ine r s  in the engine room to perform non-opera t ing  work  not under  
the supervis ion of an engineer.  

~Tr.  328. 
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be noted, such work is, for  the most  part,  in termit tent ly  per- 
formed. The real question here raised by the B.L.E. is whether  
it is reasonable to have such intermit tent  work  done by others 
al together discontinued or to require the assignment  of a full- 
time engineer to the engine room. 

The Janua ry  13, 1949, memorandum, as well as the modification 
of Februa ry  9, 1949, seems to imply that,  under the B.L.E. speci- 
fications, at tention could properly be given to engine-room ma- 
chinery by others than engineers during station stops, when, of 
course, the locomotive is not in motion. That  such was not the 
intention of the B.L.E. was made clear during the cross-examina- 
tion of witness Shields. 4s I t  appears  fur ther  tha t  the B.L.E. in- 
tends its proposal to permit  maintainers  and supervisors to 
inspect engine-room machinery,  while the locomotive is enroute, 
but  only to discern defects for  later attention in the shops. 49 There 
was tes t imony to the effect, however, that  any person could 
make adjus tments  and repairs  enroute if they are made under 
the engineer 's  supervision. 5o 

The t ranscr ip t  in these proceedings is replete with discussions 
and explanations about  the rationale of the B.L.E. claims or spec- 
ifications as already noted. Some stand out as significant. Thus, 
early in the hearings, Mr. Shields s ta ted:  "There are duties and 
responsibilities to be accepted and duties to be performed back 
in the engine rooms that  par take  of the tradit ional duties and 
responsibilities of engineers, and I would say that  that  is the 
real basic reason for originating this request. ''51 

Somewhat  later in the proceedings, Mr. Shields said: "The 
plain unvarnished t ruth  * * * is tha t  we have continuously and 
ceaselessly maintained our claim that  engine room supervision, 
responsibilities, and duties are and necessarily must  be performed, 
and that  of right, and for  the safety and most efficient operation, 
those tasks should rest  where the carr iers  and tradit ion and his- 
tory have always placed them, and still finally place them when 
anything goes wrong - -on  the shoulders of the skilled, trained, 
experience, and qualified locomotive engineer. ''5~ 

Counsel for  the Brotherhood explained its proposal in the 
following te rms:  "Let  me see if I can put  it this way :  We think 
that  we need an agreement  which contains language such as we 
have in our proposal of December 15, 1948, which says that  under 
certain circumstances on certain locomotives an additional engi- 

4STr. 1683. 
~STr. 1692, 1683. 
~°Tr. 1665, 1686. 
61Tr. 537. 
~2Tr. 1635. 
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neer will be employed. He will have the qualifications stated in 
section 2. He will have the duties, responsibilities and supervision 
stated in section 3 of that memo. But if the carrier does not re- 
quire any person to give attention to the engine-room machinery 
while in motion, as we have explained what we mean by that, 
then the employment of the additional engineer is not necessary. 
In other words, a positive agreement covering the terms and con- 
ditions of the employment of this additional engineer with a pro- 
viso."5~ 

Current Practices in Diesel-Electric Operation 
Since the B.L.E. claims involve a contention that  the r ights 

of engineers to work in the engine rooms are being invaded by 
the ass ignment  of this work to othersp 4 it is pertinent briefly to 
outline the nature of the work presently being performed in the 
engine rooms of Diesel-electrics while the locomotive is enroute. 
What is the attention given to engine-room machinery by others 
than engineers under current practices and against  which the 
B.L.E. protests ? 

With reference to the proposals of the B.L.F. & E. and of the 
B.L.E. relative to the manning of Diesel-electric locomotives, the 
1943 Emergency Board recommended:~  

1. T h a t  on m u l t i p l e - u n i t  Diese l -e lec t r ic  locomot ives  on h igh - speed ,  s t r e a m -  
lined, o r  m a i n  l ine t h r o u g h  p a s s e n g e r  t r a i n s ,  two  men  shou ld  be in t h e  cab 
a t  all t i m e s  w h e n  the  t r a i n  is in mot ion.  I f  compl i ance  w i t h  t h i s  r e e o m m e n d a -  
t ion r e q u i r e s  the  se rv ices  of  a n  e x t r a  m a n  in the  eng ine  r o o m  to p e r f o r m  the  
w o r k  c u s t o m a r i l y  done by f i r emen  ( h e l p e r s )  he sha l l  be t a k e n  f r o m  the  r a n k s  
of  the  f i remen.  5° 

2. T h a t  an  add i t iona l  m a n  is no t  needed on Diesel  locomot ives  e n g a g e d  in 
y a r d  se rv ice  n o r  in local p a s s e n g e r  or  f r e i g h t  se rv ice ;  n o r  in m u l t i p l e - u n i t  
s t r a i g h t  electr ic  service.  

3. T h a t  an  add i t iona l  m a n  is no t  needed on m u l t i p l e - u n i t  Diesel  locomo- 
t ives  e n g a g e d  in t h r o u g h  f r e i g h t  service ,  b u t  t h a t  if  a c a r r i e r  f inds it, neces-  
s a r y  to add a m a n  to p e r f o r m  the  w o r k  c u s t o m a r i l y  p e r f o r m e d  by f i remen 
( h e l p e r s ) ,  such  m a n  shal l  be t a k e n  f r o m  the  r a n k s  of  the  f i r e m e n Y  

The B.L.F. & E. agreements  made in set t lement of the Diesel 

~Tr.  1790. 
~Thus,  in Tr. 1063-1635, Mr. Shields s tates:  "Invasion of the existing duties and 

responsibilities of engineers to the extent that  they have occurred--and we have 
shown you ample evidence tha t  they have occurred--have been over the continual and 
uninterrupted protest  o~ the B.L.E." 

~Carr iers '  Exhibit  No. 1, p. 112. 1943 Emergency Board Report, p. 03. 
~The 1943 Board found that  "since 1937 the fireman has in fact divided his time 

between supervision of the operation of equipment in the engine room and assist ing 
the engineer in the calling and observing of signals." 

57The 1943 Board found that  "tl~e necessity of having a second man in the cab 
continuously is met by the presence of the head brakeman who customari ly does 
signal watching when the fireman (helper) finds it necessary to patrol the engine 
roonl ."  
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dispute, as previously refer red  to, dealt with the manning of 
Diesel-electric locomotives in terms and in words quite similar to 
those recommended by the 1943 Board. Since the 1943 Board rec- 
ommended against  grant ing the B.L.E. request  for  an additional 
engineer, this, too, is reflected, according to the carr ier  conten- 
tions, in the agreements  made with the engineers. The carr iers  
maintain that  the intent of these agreements  was to effectuate 
the recommendations of the 1943 Board. The evidence before us 
indicates tha t  Diesel-electrics are being operated in conformance 
with those recommendations.  ~s 

On high-speed, streamlined, or main-line through passenger 
trains the carr iers  have issued instructions that  firemen (helpers) 
must  remain in the cab at  all t imes while the locomotive is in 
motion. 59 Inspection of the engine room and minor adjus tments  
to the machinery can be made by the operat ing engineer or by 
the fireman (helper) only during station stops. Such work  is also 
performed by members  of the shop craf ts  at terminals, and some 
carr iers  state tha t  performance of these tasks at terminals is 
the most  efficient way  of at tending to the engine-room machinery. 
They would eliminate what  they call " t inker ing" while the loco- 
motive is enroute. 

Because of the shortness and infrequency of the station stops 
made by these main-line through passenger trains, there  is a 
practice on some roads of assigning travel ing maintainers  (shop- 
craf t  employees) for  par t icular  par ts  of a runG°--not necessarily 
by a regular  schedule-- to  inspect the engine-room machinery. 
There is also a practice on some roads of assigning a maintainer  
to the operation of some pieces of machinery which has been giv- 
ing trouble, such as a defective heating apparatus ,  in order to get 
it fully repaired. I f  necessary, maintainers  apparent ly  make minor 
adjus tments  enroute and also determine by inspection the work 
to be performed later in the shop. The B.L.E. enters  no objection 
to inspection by maintainers  as a step in the laying out of shop 
work to be performed later, but  it does insist that  the performance 
of any work by maintainers  enroute, not under the direct super- 

~ I n  t h e  body  of  i t s  repor t ,  t he  1943 Diese l  B o a r d  po in t e d  ou t  t h a t  s o m e  c a r r i e r s  
use  s h o p m e n  ( e l e c t r i c i a n s  a n d  m a c h i n i s t s )  to m a k e  s u c h  r e p a i r s  a s  t h e y  could  
en rou te .  T h a t  B o a r d  ca l led  a t t e n t i o n  to the  n e c e s s i t y  of  m a k i n g  it  c l e a r  t h a t  the  
m a i n t a i n e r  is no t  an  o p e r a t i n g  e m p l o y e e  a n d  t h a t  a s  m e c h a n i c  he  p e r f o r m s  only  h i s  
r e g u l a r  w o r k  wh i l e  the  t r a i n  is e n r o u t e .  T h e r e  is no re~l e v i d e n c e  b e f o r e  us  a s  to  
w h e t h e r  or  no t  th i s  p r o b l e m  r e f e r r e d  to by  the  1943 B o a r d  h a s  been p r o p e r l y  hand led .  

G~The o r g a n i z a t i o n  c l a i m s  t h a t  t h i s  ru le  is no t  c o m m o n l y  a d h e r e d  .to and ,  in f a c t ,  
c a n n o t  be  a d h e r e d  to i f  o p e r a t i o n  of  t he  t r a i n  is to be sa fe ,  eff ic ient  a n d  on schedule .  
T h e  c a r r i e r s  c o n t e n d  th,'~t t he  ru l e  is no t  on ly  e n t i r e l y  p r a c t i c a l  a n d  w o r k a b l e  b u t  
t h a t  i t  is g e n e r a l l y  or  a l m o s t  u n i v e r s a l l y  fo l lowed.  T h e y  h a v e  a n n o u n c e d  an  In ten-  
t ion of  e n f o r c i n g  i t  e v e n  m o r e  s t r i c t l y  in the  f u t u r e .  

COin one or  two  iustances~ fo r  a n  e n t i r e  run .  
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vision of an engineer,  is an invasion of the established c ra f t  r ights  
of engineers.  The evidence shows tha t  the use of t ravel ing main- 
ta iners  on these t ra ins  is f a r  f rom universal  practice, nor  are  
maintainers ,  except in ra re  instances, regular ly  assigned to engine- 
room operations, ol 

The same general  distinction between the laying out of work 
and the actual per formance  of work in the case of main ta iners  
is also made by the B.L.E. as respects supervisors  who ride Diesel- 
electrics. The organizat ion contends tha t  its c r a f t  r ights  are simi- 
larly invaded when supervisors  make repairs  and adjus tments  
enroute  as long as no second engineer is employed. In general,  
the B.L.E. claims that,  so long as car r ie rs  require engine-room 
adjus tments  and minor  repairs  in the engine room while the t ra in  
is enroute, the work must  be classified as engineer 's  work2  ~ 

There  are other  passenger  services. On most  secondary or 
branch  lines, however, the evidence before us is tha t  service will 
be powered by steam or motor  cars fo r  years  to come. This service 
is outside the scope of this case. There  is, however,  a class of 
Dieselized secondary passenger  service, and local f re igh t  service, 
fo r  which the 1943 Board recommended that  "* * * an additional 
man is not needed * * *" In such service, engine-room patrol  is 
presumably under taken by the fireman (helper) ,  al though evi- 
dence on this point  is meager  in this case. 

The opera t ing pract ice is quite different  in through f re igh t  
service by multiple-unit  Diesels. According to the 1943 Board, in 
this service:  

The necessity of having a second man in the cab continuously is met by the 
presence of the head brakeman, who customarily does signal watching when 
the fireman (helper) finds it necessary to patrol the engine room. 

In th rough  f r e igh t  service, as a general  practice, the car r ie r  re- 
quires the fireman (helper)  to make periodic patrols  of the Diesel 
engine room and to make such minor  adjus tments  as appear  
necessary f rom his inspection. The fireman (helper)  also has the 
duty to ca r ry  out such instruct ions as are given him by the 

alOne of  the  con ten t ions  of  the  o r g a n i z a t i o n  is t h a t  p e r f o r m a n c e  of  e n g i n e - r o o m  
w o r k  by  s h o p - c r ~ f t  e m p l o y e e s  a t  m o n t h l y  r a t e s  of  p a y  u n d e r c u t s  the  e s t ab l i shed  
m i l e a g e  bas is  r a t e  of  p a y  of  road  e n g i n e e r s  a n d  thus  is a t h r e a t  to e s t ab l i sh ed  st~tnd- 
a r d s  of  the eng ineers .  T h e  B o a r d  c a n n o t  a c c e p t  t h a t  co g en cy  or  fo rce  a t t a c h e s  to 
th is  con ten t ion .  

~ A s  r e spec t s  the  m a i n - l i n e  t h r o u g h  p a s s e n g e r  se rv ice ,  the  1943 B o a r d  no ted  t h a t  
the  p r e s e n c e  of  the f i r e m a n  (he lpe r )  in the cab  a t  all  t imes  whi l e  the  l ocomot ive  is in 
m o t t o n  m i g h t  r e q u i r e  t he  s e rv i ce s  of a n  e x t r a  m a n  in the  eng ine  r o o m  to p e r f o r m  the  
w o r k  c u s t o m a r i l y  done  by  f i remen.  In  such cases ,  the  B o a r d  r e c o m m e n d e d  t h a t  t h e  
e x t r a  m a n  be added  f r o m  t h e  r a n k s  of f i remen.  T h e r e  h a v e  been a f ew  i n s t a n c e s  w h e r e  
th is  e x t r a  f i r em an  ( h e l p e r )  h a s  been a s s i g n e d  to the eng ine  room.  T h e  B .L .E .  c l a i m  
of i n v a s i o n  of ~ts c r a f t  r i g h t s  wou ld  p r e s u m a b l y  a lso  a p p l y  to w o r k  of  t h e  n a t u r e  
specified p e r f o r m e d  by the  e x t r a  f i r e m a n  on t he s e  t r a ins .  
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engineer, including inspection and ad jus tment  of engine-room 
machinery, while the train is in motion, as might  appear  neces- 
sary to the engineer f rom observation of the signals and controls 
located in the operat ing cab. 

The performance of such engine-room work by the fireman 
(helper) not under the direct supervision of an engineer, is 
claimed by the B.L.E. to be an invasion of the established craf t  
r ights of engineers. (The same contention would presumably 
apply to such engine-room work on freight  locomotives as might 
be done by maintainers  or supervisors in the performance of 
duties previously described.) In this connection, a comment by 
Mr. Shields is pertinent.  He s tated:  "You will recall that  we 
have claimed and have always claimed the right to supervise, 
and it  was our thought  tha t  if the firemen were continued to 
be used in the engine room that  the application of the first 
sentence of section 3 of the agreement  would operate to protect  
us against  invasions of our duties and our rights to supervise. ''63 

The principal work that  the B.L.E. would have the carr iers  
discontinue, as the al ternat ive to employing a second engineer, 
includes: (1) Traveling maintainers  on some roads, (2) patrol- 
ling of engine rooms by firemen (helpers) in f re ight  service and 
presumably in some local passenger service, (3) use of main- 
tainers  on special assignment  to get a par t icular  appara tus  in 
working order, (4) any occasional and incidental ad jus tments  to 
machinery by supervisors.  

The carr iers  urge that  there are no reasonable grounds for 
requiring the discontinuance of the work jus t  mentioned and 
that  the performance of this work is 11o reason at all for  the 
employment of an additional engineer. 

Distinction Between the Right to Perform Work and the Right to 
Supervise 

The specifications of the B.L.E. claims in this case were for- 
really stated, as previously noted, in the "long form" and "short  
form" notices, in the memorandum of December 15, 1948, in 
the definition and modification of Janua ry  13, 1949, and in the 
modification of Feb rua ry  9, 1949. These specifications were 
analyzed, interpreted,  and modified in the direct test imony and 
by statements  of Messrs. Shields, O'Brien, and Atkins as well 
as in the answers  made by these witnesses in response to questions 
asked on cross-examination by counsel for the carriers.  

~ T r .  3459. TL is n o t e w o r t h y  t h a t  this  s t a t e m e n t ,  c o m i n g  t o w a r d  the close of  our  
h e a r i n g ,  wou ld  ind ica te  no t h o u g h t  of a n y  e m p l o y e e s  o th e r  t h a n  f i r emen  in the  
eng ine  r o o m s  in connec t ion  wit.h the r i g h t s  the e n g i n e e r s  a r e  seelclng u n d e r  c u r r e n t  
schedules .  
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As originally stated in the "long fo rm"  notice, the B.L.E. re- 
quest was for  an additional or assis tant  engineer to per form the 
actual work of patrolling, making engine adjustments ,  etc. At 
any event, the performance of these duties by the fireman was 
protested through these notices on the grounds that  such work  
"comes within the scope of duties and responsibilities to which 
an engineer has ahvays been assigned." The December 15, 1948, 
memorandum similarly set for th the claim of the engineers 
actually to per form the engine-room work2  ~ 

As the B.L.E. test imony developed in this case, a part icular  
emphasis  was placed upon the engineer 's  exclusive supervisional 
r ights over engine-room work as distinct f rom his r ight  actually 
to per form the work. Per formance  of the work was not con- 
sidered to be the exclusive r ight  of the engineers. In this regard,  
considerable at tention was given to the exact meaning of the 
terms "existing duties and responsibilit ies of engineers" and 
"at tent ion to engine-room machinery while the locomotive is in 
motion." 

Exact ly wha t  at tention to the engine-room machinery was 
claimed to be exclusively the work of engineers under the B.L.E. 
concept of existing duties and responsibili t ies? This was a criti- 
cal question. The claim of the B.L.E. is grounded upon the 
preservat ion of tradit ional  and existing craf t  rights. This was 
made clear by Mr. Shields c~ who, on cross-examination, s ta ted:  
"What  I have been a t tempt ing to do here as nearly as possible, 
to show y o u  that  there are duties and responsibilit ies to be ac- 
cepted and duties to be performed back in these engine rooms 
that  par take  of the tradit ional duties and responsibilities of en- 
gineers, and I would say that  that  is the really basic reason for  
originating this request." When he was asked if  there were any 
other reasons, Mr. Shields replied: "All of the other reasons 
spring f rom that  one thing, whatever  they might  be." 

Work  to be performed in the engine room while the train 
is enroute was described by the B.L.E. in its exhibits No. 15 and 
No. 17. 6° The organization maintained that  all the duties described 
in these exhibits ".belong to engineers either to do themselves or 

a~In p a r t  of his  t e s t i m o n y  (Tr .  3516, 3517) Mr. Shields ind ica ted  the  in ten t ion  of  
the  B .L .E .  t h r o u g h  the  m e n m r a n d u n l  of D e c e m b e r  15, 1945, to m a k e  a s e p a r a t e  c l a i m  
fo r  the  e n g i n e e r ' s  r i g h t  to s u p e r v i s e  w o r k  done  In the  eng ine  r o o m  a s  d i s t inc t  f r o m  
the  a c t u a l  p e r f o r m a n c e  of  the  work .  Sect ion 3 of t h a t  m e m o r a n d u m ,  h o w e v e r ,  c l e a r l y  
r e f e r s  .to " s u p e r v i s i o n  o v e r  the eng ine  r o o m s "  which  is sa id  to cons i s t  of  t h e  pe r -  
f o r m a n c e  of  c e r t a i n  specified dut ies .  T h e r e  is no r e f e r e n c e  in t h a t  m e m o r a n d u m  to 
s u p r v i s i o n  o v e r  l~ersons w h o  m i g h t  be a s s i g n e d  to do the  w o r k  f r o m  ou t s ide  the  engi-  
neer's r a n k s .  

~ T r .  1957, 1958. 
~ E x h i b i t  No. 15 is t i t led :  "Che c ks  Made  on a Diesel  P a s s e n g e r  U n i t  Be fo re  S t a r t -  

i n g " ;  exhlbLt No. 17 is t i t led :  " l~a t ro l i ing  the  E n g i n e  R o o m . "  
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be done under their supervision. ''GT The exclusiveness of the engi- 
neers'  claim to supervisory rights was expressed even more broad- 
]y when Mr. Shields s ta ted:  "We hold that  it is the tradit ional  
duty of the engineer to exercise supervision over everything tha t  
is done on the locomotive, and t ransfe r r ing  that  supervision to the 
engine room, we mean that  one of his first duties is to supervise. 68 

The supervisory rights claimed by the engineer, on the ground 
that  they are a natural  consequence of the engineer 's  responsi- 
bility for  the locomotive while enroute, are of a part icular  kind. 
According to the B.L.E., supervision means constantly overseeing 
and being in the immediate presence of those who are super-  
vised. When in cross-examination an inquiry was made of Mr. 
Shields as to whether  the direct supervision claimed by the en- 
gineers meant  tha t  "the engineer has to be there looking at the 
fellow that  does it?", the witness replied : "Not  jus t  exactly look- 
ing right at him all the time, but  close enough so that  he can 
observe and personally supervise the work  if  he thinks it is 
necessary. ''69 It is not merely supervisory  rights that  the engi- 
neers claim, but  a par t icular  and unusual kind of supervisory 
right. 

The engineers finally made categorically clear their view that  
the carr iers  could assign anyone actually to per form work  in the 
engine room while the train is enroute so long as an additional 
engineer was on hand to give direct and personal supervision 
to all such work  when performed by others than engineers. To be 
sure, according to the engineers, the additional engineer might  
be required actually to do the work  but performance of the 
work was not  claimed as an exclusive craf t  r ight  of the engineers 
- - t h e  r ight  to supervise was. 

The responsibili ty of the engineer for  the safe and efficient 
operation of the locomotive, and his responsibil i ty for  the activ- 
ities of the fireman (helper) ,  or others, as respects  the operation 
of the locomotive is thus interpreted by the B.L.E. as giving en- 
gineers an exclusive craf t  r ight physicially to oversee all work  
performed in the engine room by persons other than engineers. 
Thus, Mr. Shields stated, 7° in explanation of the memorandum 
of December 15, 1948, tha t  "by use of the term 'supervision'  we 
mean he (the additional engineer) shall assume responsibil i ty for  

~ T r .  1712. I t  should  be no ted  t h a t  on r e d i r e c t  e x a m i n a t i o n  (Tr .  1767) w i t n e s s  
Shields s u g g e s t e d  t h a t  i t  wou ld  be p r o p e r  for  the c a r r i e r s  to h a v e  checks  m a d e  on 
the Diesel  un i t  be fo re  s t a r t i n g  in the  shops  be fo re  d e l i w r y  of the  l ocomot ive  to t h e  
eng inee r .  

a~Tr. 1708. 
~ T r .  1710. 
7oTr. 1611: 
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the road operation of engine-room machinery enroute and super- 
vise all duties per formed in connection therewith and, with the 
exceptions noted, per form them himself either with or without  
assistance." 

Since the operat ing engineer must  remain in the cab while the 
train is in motion, he cannot personally oversee work  performed 
by others in the engine room. Under  these circumstances, the 
B.L.E. claims that  an additional engineer is therefore  required 
for  such supervision in order that  the exclusive craf t  r ights of 
engineers will be preserved. 

Insistence of the B.L.E. upon the creation of a new craf t  of 
engine-room engineers means that  a significant change is con- 
templated by the organization in the established duties and re- 
sponsibilities of the operat ing engineer. Yet  the preservat ion of 
those duties and responsibili t ies is basic to the engineers '  case. 
On their  face, these demands are anomalous. 

Mr. Shields stated on cross-examination 7~ that  the additional 
engineer would not be responsible to the operat ing engineer. The 
operat ing engineer would relinquish all responsibil i ty for  engine- 
room operation to the engine-room engineer. When witness Shields 
was asked TM whether  he thought  that  such a result  was incon- 
sistent with the union contention that  duties in the engine room 
tradit ionally belong to the operat ing engineer, he responded : "No, 
we don't  think so by reason of the peculiar situation which exists 
on a Diesel-electric where,  under present  conditions, the operat ing 
engineer is held entirely responsible for  the locomotive f rom draw 
bar  to draw bar, bu t  under operat ing conditions has no oppor- 
tuni ty  to exercise tha t  supervision and inspection and ad jus tment  
of engine-room machinery that  is necessary in order for  him to 
fulfill that  responsibility. That  is the reason we have requested 
the additional engineer." The witness also expressed his aware-  
ness of the fact  tha t  "a natural  consequence" would be divided 
responsibil i ty on the head end or at  least while the t ra in was  in 
motion. The engineers '  proposal,  then, is for  the creation of a new 
job for engineers by taking away  certain responsibilities f rom the 
operat ing engineer, on the ground he can no longer discharge them 
properly.  

The Issue as Finally Developed 

In order to assure the employment of an additional engineer 
on Diesel-electric locomotives, in accordance with its claim as out- 
lined, the B.L.E. seeks a change in existing schedules. The claim 

~ T r .  1689, 1692. 
r~Tr. 1698. 
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before this Board is substantially the same as the one prosecuted 
by the B.L.E. before the 1943 Emergency Board and "sett led" by 
the 1944 agreements  consummated on the basis of the recommen- 
dations of tha t  Board. 

The engineers now claim that  those earlier a t tempts  at  settle- 
ment  of the Diesel question were abortive. Mr. Shields has said to 
this Board : 

A l t h o u g h  the  f i rs t  sen tence  of sect ion 3 of the  B.L.E.  Diesel  a g r e e m e n t s  was  
supposed to se t t le  the  eng ine- room quest ion i n s o f a r  as  B.L.E.  r eques t s  f o r  an  
a s s i s t a n t  eng inee r  were  concerned,  as a p r a c t i c a l  m a t t e r  since t h e r e  was  no 
clear,  precise  defini t ion of " e x i s t i n g  dut ies  and  respons ib i l i t i es  of e n g i n e e r s "  
i t  became n e c e s s a r y m a n d  c i r cums tances  in  the  yea r s  i n t e r v e n i n g  h a v e  in-  
c reased  the  necess i ty  m a n y f o l d - - t o  seek a new c o n t r a c t  to se t t le  it. Specific 
and  workab le  defini t ion of the  " ex i s t i ng  dut ies  and  respons ib i l i t i es  of locomo- 
t ive  e n g i n e e r s "  in t h e i r  app l ica t ion  to Diesel-electr ic  locomotives  is now im- 
pe ra t i ve ly  called f o r J  3 

The issue as developed before this Board, however,  does not 
relate to all the duties and responsibilities of the engineer. The 
question before us relates more nar rowly  to the duties and re- 
sponsibilities of the craf t  of engineer as respects engine-room 
operation on Diesel-electric locomotives while the t ra in  is enroute. 
The B.L.E. claim over this engine-room work, as previously set 
forth,  is grounded upon the general contention " that  traditionally,  
by agreement  and practice thereunder,  every single duty tha t  is 
performed on a locomotive of any type  whatsoever  must  first be 
performed under the direct supervision of a locomotive engineer, 
or performed by the engineer himself, wi th  or without  the assist- 
ance of others." This general  concept of craf t  r ights  was related 
in the present  case to engine room operation. 

The nar row issue before  us is whether  or not preservat ion of 
the established craf t  r ights of engineer supports  the B.L.E. claim 
for  an additional engineer who shall be made solely responsible 
for the engine room while the t ra in is enroute and who shall either 
per form or supervise the engine-room work. Is approval of this 
proposition essential to the preservat ion of established craf t  
r ights of engineers? 

There is no difference between the part ies to this proceeding 
about  the p r imary  duty and responsibil i ty of the locomotive engi- 
nee r - -he  is responsible for  the safe and efficient operation of the 
locomotive between terminals.  The engineer is in charge of the 
locomotive while enroute. 

The locomotive crew has tradit ionally consisted of a locomotive 
engineer and a f ireman--occasionally two f iremen--who~e work  

TSTr. 1633. 
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is performed under the supervision of and subject to the orders 
and to the instruction of the locomotive engineer. In the opera- 
tion of practically all steam locomotives, TM the fireman performs 
virtually all of his duties in the immediate presence of the loco- 
motive engineerY ~ They are stationed in the operating cab to- 
gerber. Adjustments of the locomotive mechanisms located in the 
cab may be made while the train is in motion either by the 
engineer or by the fireman in the immediate presence of the en- 
gineer. When adjustments of other parts of the locomotive are 
required enroute, as a general proposition the train is stopped. 
The engineer can then make or supervise the making of such 
adjustments as are necessary to complete the run. 

The B.L.E. has emphasized these aspects of operating practice 
in support of its claim that the traditional duties and responsi- 
bilities of the locomotive engineer include either the making of 
necessary repairs and adjustments enroute or supervising others 
who perform such work and for whose performance the locomo- 
rive engineer is held responsible by the carriers. According to 
the B.L.E. view, the personal and direct responsibility of the 
engineer for the work performed by others on the locomotive is 
reflected in traditional practice, long-established carrier rules 
applicable to all types of locomotives, and in the policies effectu- 
ated by the carriers in discipline cases. It is held by the B.L.E. 
that such established practices and rules reflect the traditional 
craft  rights of engineers which can be preserved on Diesel- 
electric locomotives only by employment of an additional engineer. 

It is particularly contended by the B.L.E.--and this is a point 
of central importance to the organization's pos i t iondthat  preser- 
vation of the craft right to supervise adjustments makes it 
necessary for any adjustments performed enroute by others than 
engineers to be made only under the eye of and in the immediate 
presence of an engineer. 

The operation of Diesel-electric locomotives is admittedly ma- 
terially different from steam locomotives in many particulars. 
Marked differences, of course, are in the nature and in the location 
of the power plant. On a Diesel-electric locomotive, unlike the 
steam locomotive, the power plant can be inspected at any time 
and at close range while the train is in motion. Minor adjustments 
and repairs can be more readily made while the train is in motion 
on a Diesel than on a steam locomotive. Because of the location 
of the motive power in Diesel-electrics, any attention given to 

WAn exception is the center cab type which was formerly used extenslvoly by two 
railroads. 

~Hs has traditionally performed some duties in the tender out of the sight of the 
locomotive engineer. 

. 
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machinery in the engine room while the train is in motion must 
necessarily be given by someone other than the operating engineer. 
The work of maintainers and the patrol by firemen, as well as 
operating adjustments by firemen, became possible with Diesel- 
electric locomotives. It is physically impossible, moreover, for that  
attention to be given by someone other than the operating engi- 
neer but under his eye and in his immediate physical presence. 

The B.L.E. does not contend that the traditional duties of the 
operating engineer, as it conceives them, should be preserved in 
the operation of Diesel-electrics. Indeed, if its proposal were ef- 
fectuated, these traditional duties would be materially altered. 
There would be another engineer in sole and independent charge 
of the engine room. Although the work of the additional engineer 
would be done between draw bar and draw bar, such work should 
not be subject to the supervision of the operating engineer to 
whom the additional engineer would presumably be an assistant. 
The operating engineer would no longer be in charge of the loco- 
motive from draw bar to draw bar - -he  would lack all authority 
and control over all work performed in the engine room. 

The B.L.E. insists, however, that the overseeing of work per- 
formed by others, which overseeing cannot be done by the operat- 
ing engineer, should be assigned to another engineer because the 
craft  has a fixed and traditional right to that particular kind of 
supervision. The fundamental issue in the present case, then, is: 
Should the current agreements between the B.L.E. and the car- 
riers be revised in such a manner as to insure that  an additional 
engineer will be employed on certain types of multiple-unit Diesel- 
electric locomotives, whenever attention to the engine room ma- 
chinery is required enroute, and be responsible either to perform 
any required work in the engine room or to supervise the per- 
formance of such work by others? 

The fundamental question raised by the B.L.E. in the presenta- 
tion of its claim for the contract change just  referred to is: Have 
the engineers a craft  right--flowing from their responsibility for 
the locomotive while enroute and through establishment by tradi- 
tion, practice, and carrier rules--either to perform all engine- 
room work on the Diesel-electric locomotive enroute or to super- 
vise the performance of such work by others in the sense that  an 
engineer must directly oversee such work which can only be per- 
formed in his immediate presence? 

Although a major emphasis was placed by the B.L.E. upon the 
preservation of craft  rights, the organization also contended that 
the claim for an additional engineer is reasonable and equ~tab|e 
in its own right because the achievement of safe and efficient 
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operations requires that  work which must  be performed in the 
engine rooms should be assigned to an engineer as the employee 
best  qualified to render such services. It  was urged, in addition, 
that, since the issue raised in these proceedings can only be settled 
by agreement  of the parties, TM collective bargaining necess i t ies--  
the need to have an agreed-upon method of opera t ion- - requi re  a 
change in engineers '  schedules which will insure the employment 
of an engineer in the engine rooms of Diesel-electric locomotives, 
if the carr iers  require any work  to be done there. Such a change 
is necessary, states the organization, as a prerequisite for  an 
agreement.  

BASIS OF BOARD CONSIDERATION OF THE B.L.E. CLAIM 

The board's  consideration of the fundamental  issue in this case 
and of the various basic questions raised by the B.L.E. contentions 
is set forth in fo l lowing 'pages  in five main sections. They are:  

I. An examination of carr ier  rules, of operating practices, and 
of policies applied in discipline cases in order to determine wheth- 
er or not the craf t  r ights claimed by the engineers in this case 
were tradit ionally performed by them or required of them by the 
carriers.  

II. A review of the early development of the Diesel question to 
determine whether  or not the engineers uninterruptedly achieved 
or pursued a claim to the tradit ional  c raf t  rights, as stated by 
them, in the operation of Diesel-electric locomotives. 

III.  Analysis of B.L.E. agreements  with the Western,  Eas te rn  
and Southeastern Conferences in 1943 and 1944 to determine 
whether  or not the claim of the organization to engine-room work  
was preserved or abandoned, and intended so to be, to those agree- 
ments. 

IV. Consideration of the B.L.E. claim that  the employment  of 
an additional engineer in the engine room is meritorious,  apar t  
f rom tradit ional  craf t  rights, upon the grounds that  (a) this 
would contr ibute sufficiently to the safe and efficient operation of 
the locomotive as to jus t i fy  it, and (b) on other grounds. 

V. Appraisal  of the B.L.E. contentions that,  in any event, the 
Diesel question considered in this proceeding can only be resolved 
by agreement  of the part ies  and that  the practical necessities of 
collective bargaining call for  a modification of existing schedules 
to provide in positive terms for  the employment of an assistant  
engineer in the engine rooms. 

~aArbitration having been rejected by the carriers. 



AN EXAMINATION OF CARRIER RULES, OF OPERATING PRACTICES, 

AND OF POLICIES APPLIED IN DISCIPLINE CASES IN ORDER TO 

DETERMINE WHETHER OR NOT THE CRAFT RIGHTS CLAIMED 

BY THE ENGINEERS IN THIS CASE WERE TRADITIONALLY PER- 

FORMED BY THEM OR REQUIRED OF THEM BY THE CARRIERS 

The right of B.L.E. members  to do, or to supervise, engine- 
room work relating to ad jus tments  and minor-road repairs  on 
Diesel locomotives is claimed upon the ground that  corresponding 
work on steam locomotives has been firmly established over the 
years  as a tradit ional pa r t  of the craf t  duties and responsibilit ies 
of engineers. It  is claimed that  under carr ier-promulgated rules 
the engineers have always been responsible for, and have 
actually done such work. 

Evidence submitted in support  of this contention was prin- 
cipally in the form of carr ier  rules, s ta tements  or operat ing 
practices, and carr ier  policies enunciated in various hearings held 
in discipline cases. 1 These rules, practices, and policies were de- 
veloped to govern steam service but  have been carried over, 
intact, to Diesel service. The claim for  an additional engineer, as 
made by the B.L.E. in these proceedings, depends almost entirely 
upon the validity of the contention that  ass ignment  of such 
engine-room duties and responsibilit ies to engineers is required 
to preserve their  t radit ional  craf t  rights. 

In appendix A of the B.L.E. brief,  a summary  of the major  
evidence of record on this point has been provided. Other similar 
data appear  in the t ranscr ip t  and exhibits. Among the rules 
pointed out by the Brotherhood as concrete examples of those 
exacting the responsibilit ies refer red  to are :  

975. The eng ineman  mus t  r epo r t  fo r  duty  a t  the appoin ted  t ime;  see t h a t  
f i reman is on hand,  and remain  on duty  wi th  the  engine * * * 

996. E n g i n e m a n  mus t  note special ins t ruc t ions  and see they  are  unders tood  
by f ireman.  

1401. They are  responsible  fo r  p e r f o r m a n c e  of duty  by F i r e m e n  * * * 
868. He mus t  r epo r t  fo r  duty  a t  the  appoin ted  t ime;  see t h a t  engine  is in 

good working  order  and fu rn i shed  wi th  the  necessa ry  s ignals  and supplies.  
964. Read all rules,  special  orders  and notices involving the  movements  or 

sa fe ty  of t r a in s  and see t h a t  they are  read  and unders tood  by the  f ireman.  
972. Observe m a r k e r s  f r equen t ly  and see t h a t  t r a in  is complete,  and as f a r  

as possible in good order,  and see tha t  f i reman does the  same. 

1Reference was also made by the Brotherhood in support of this c o n t e n t i o n  t o  
rulings by arbitration boards (Tr. 722-725), findings of governmental agencies (Tr. 
3275-3276), and Adjustment Board Docisions (Tr. 3276-3284). 

(31) 
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A careful examination of all this material leaves no doubt at 
all either about the responsibility of the operating engineer for 
the locomotive enroute or about the fact that he is in full charge 
of the locomotive enroute. In the discharge of these duties, the 
fireman (helper) is subordinate to him. These aspects of the en- 
gineer's work are stated in general terms. 

Nowhere is there any precise and complete listing or definition 
of the exact components of the work of a locomotive engineer. 
As counsel for the organization cogently indicated,-" the duties 
and responsibilities of engineers cannot be neatly and precisely 
defined. Nor is that unusual as respects an important position 
in which the exercise of judgment is a major characteristic. 

Certainly, compliance with the rules does not require that the 
engineer physically fetch the fireman to the locomotive to "see 
that fireman is on hand," nor is the engineer obliged to do the 
work of the fireman, in case of the fireman's failure to do so. 
The engineer cannot be expected to do such things because he 
is "responsible for performance of duty by fireman" any more 
than it is expected that the engineer would fathom the inner 
mind of the fireman whexe he is required by the rules to "see that 
they are read and understood by the fireman." 

It is a matter of record before us, however, that the duties 
of firemen, covering such work in the engine room of Diesel- 
electrics as may be assigned to them, have been rather precisely 
defined on several occasions. Early Diesel agreements made by 
the B.L.F. & E. on the Union Pacific, Burlington, and New Eng- 
land railroads, which will be later referred to in more detail, 
provided that duties of the firemen (helpers) on Diesel-electrics 
included attention to motor, generator, heating, lighting, and air- 
conditioning equipment. The 1943 Diesel Board also described 
in some detail the firemen's duties in the Diesel engine room. 
It was unquestionably contemplated that firemen would do 
engine-room work and not under the direct supervision of the 
operating engineer. Under circumstances to be noted presently, 
the engineers acquiesced in these assignments to the firemen. 

The carrier rules to which the B.L.E. has directed our attention 
unquestionably have to be appraised in the light of assignment 
of engine-room work to firemen since the earliest days of Diesel 
operation and which were evidently not deemed to be incon- 
sistent with these very rules. In addition, since the very incep- 

t i o n  of Diesel operation, shop men--v~lled traveling maintainers 
- -have  been assigned to perform certain work, of a nonoperating 

2Tr.  441. 
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nature,  in the engine rooms. Concern has been expressed in the 
pas t  tha t  the mainta iner  might  do operat ing work. But, the  per- 
formance of his c raf t  work  en route has, until now, not  been 
looked upon as an infr ingement  upon engineers '  c raf t  r i g h t s .  

As far  as responsibil i ty for  operat ing repairs and adjus tments  
is concerned, the evidence does not show that, under established 
practice and the carr ier  rules, the fireman on a steam locomotive 
is precluded f rom making such minor ad jus tments  enroute as 
he can make on his own init iative2 Adjus tments  and road repairs  
will, of course, also be made by the operat ing engineer in steam 
service. If  such adjus tments  as are necessary cannot be made 
while the train is in motion, the steam locomotive has to be 
stopped in order to permit  road repairs,  sufficient to complete 
the run, to be made by the engineer with or without  the assist- 
ance of the fireman. Such a practice is also followed on Diesels 
although, as respects this power, more adjus tments  can be made 
while the locomotive is in motion. Relatively few adjus tments  
are possible on the steam locomotive while it is in motion. It  was 
suggested by one carr ier  witness:  "In the very nature  of things 
a locomotive engineer, if he remains in the location where he can 
car ry  out his p r imary  duty, namely, .running the engine, is not 
in position to do very much about  correcting disabilities while 
the engine is in motion. ''4 

The fact  of the mat te r  is that, in large measure,  the work  of 
patrol and the making of minor adjus tments  or repairs  to the 
Diesel engine while the locomotive is enroute is distinctive to 
this kind of locomotive. The r ight  of the craf t  of engineers 
ei ther to per form or to supervise such engine-room work on 
Diesels cannot properly be supported, however,  on the ground 
that, on steam locomotives, every inspection, ad jus tment  or minor 
repair  of machinery was, and is, done by or under instructions 
of the operat ing engineer. As jus t  noted, tha t  was not the 
established rule or practice in operat ing steam locomotives. Nor 
does the fireman on steam locomotives do everything under the 
eye of the engineer. This was certainly not the case in the opera- 
tion of center cab locomotives. And it has been customary for  the 
fireman occasionally to work on the tender out of sight of the 
engineer. Such activities while the t ra in is enroute are not pre- 
cluded by the rules under discussion. The record is clear on this 
point. 

The rules and practices referred to by the organization in 

aTr. 3044. 
4Tr. 1925, 
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appendix A of its final brief, and by similar data in the record, 
do show that the operating engineer has general over-all responsi- 
bility for the locomotive from draw bar to draw bar 5 and that 
he is responsible for the supervision, direction and instruction 
of the fireman. He is in charge of the locomotive. 

Such responsibilities are traditional and long established. They 
cannot with reason be said, however, to give the engineers a 
right actually to perform or directly to supervise all engine- 
room work. This right cannot be sought by analogy with steam 
operations--the analogy argues against the engineers. Such a 
conclusion is impossible, moreover, in view of the fact that, 
not incompatibly with the rules, the fireman's job has been spe- 
cifically defined in part  (with the acquiescence of the engineers, 
as will presently be noted) as encompassing, under specified cir- 
cumstances, the performance of certain engine-room work. 

In recognition of this situation, the engineers' claim can only 
be that, because the fireman is subordinate to the engineer and 
because the engineer is responsible for the operation of the 
locomotive, a member of the engineer craft  is, therefore, entitled 
directly to oversee all work done by the fireman, if an engineer 
doesn't do such work himself, even though that requires the 
employment of an additional engineer. 

Such an interpretation of the traditional rights of "super- 
vision" and "responsibility," which are set forth in the carrier 
rules, is entirely unreasonable. An impossible and fantastic state 
of affairs would be created if an employee could perform his 
work only in the immediate presence of the supervisor to whom 
he is responsible. And such a method of operation is, of course, 
not reflected in the carrier rules and policies to which the B.L.E. 
refers. 

It has been fur ther  claimed by the B.L.E., however, that operat- 
ing engineers are being subjected to disciplinary action invoked 
by carriers who allege that  engineers are not carrying out their 
responsibilities for the efficient operation of the engine room 
and for the close direction of the fireman over engine-room work 
even though engineers cannot equitably and should not reason- 
ably be held responsible for something entirely beyond their 
control. In other words, the engineers maintain that the exac- 
tions required of the operating engineer through the application 
of existing rules are ones that he cannot meet from his seat in 
the cab. Actual railroad practices, state the B.L.E. representa- 

• Althoug,  h the  e v i d e n c e  be fo re  us Is m e a g e r  a s  res!~ects the  r e l a t i o n  between  the  
opera t ing  engineer  and  the ma~nta ine r ,  tt  does  indicate  that  the o n l y  stgntflctmt ques -  
tion t h a t  h a s  a r i s e n  in this  connec t ion  r e l a t e s  to difficulties t h a t  wo u ld  be e n g e n d e r e d  
i f  the  m a i n t a i n e r  p r e e m p t e d  o r  w a s  a s s i g n e d  a n y  operat ing  duties .  
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tives, thus fix a kind of responsibility upon engineers tha t  can 
only be carried out by the personal and direct supervision which 
they contend are included within their  t radit ional  c raf t  rights.  

As examples of such injustices, 14 discipline cases on 6 car- 
riers, chosen from the 69 railroads included in this proceeding, 
are cited. This board has examined every one of these cases 
with great  care. We are unable to see how any one of them sup- 
ports in any manner  the claim made for  them by the Brotherhood. 

Analysis of the cases discloses tha t  not all of them resulted in 
the assessment of discipline. G In some cases, discipline was first 
assessed but later was remitted. A number of the causes for disci- 
pline occurred while the locomotive was standing. Some grew out 
of incidents of improper operation of the machinery in the engine 
cab. Others by failure to observe and obey warning signals. None 
tha t  an additional engineer in the engine room could have avoided. 
And in none would the disciplinary aspects of the case have been 
material ly different had the engineer been absolved of all respon- 
sibility for  the engine room. 

As typical of the discipline cases relied upon, we instance the 
one wherein the engineer, the fireman (who was also a qualified 
engineer) and the head brakeman were all r iding in the engine 
cab when the alarm bell began ringing, indicating engine trouble. 
This, the fireman stated, was caused by the fall ing down of a 
switch. The switch was located in the f ront  panel in the cab of 
the locomotive. Shortly thereaf ter  the locomotive passed over a 
dangerous grade crossing without  sounding the whistle or r inging 
the bell, as required, and immediately thereaf ter  ran over and 
exploded two torpedoes, calling for a recognition signal of two 
short  blasts of the whistle and a slowdown of the train,  neither 
of which was done by the engineer. 

At  the investigation conducted by the carrier,  the engineer 
justified his conduct in the following language, "I was on my seat, 
but I was interested with the switches tha t  the fireman was work- 
ing with in the f ront  panel and I was watching him and seeing 
what  was going on. * * * He was fooling with tha t  and I was 
watching him and interested in seeing what  was wrong and I 
got over the crossing before I knew it and af ter  I passed over 
the crossing I thought  about it." 

Another  case, urged on this Board to support  the claim made, 

OThe b o a r d  ~ a s  a l so  e x a m i n e d  t h e s e  c a s e s  w i t h  p a r t i c u l a r  . r e g a r d  to t h e  c l a i m  of  
t he  B .L .E .  t h a t ,  a p a r t  f r o m  t h e  d i s c i p l i n a r y  a c t i o n  t a k e n  in t h e m ,  the  c a r r i e r  s t a t e -  
m e n t s  o f  p o l i c y  a r e  r e v e a l i n g  a s  to t h e  e s t a b l i s h e d  d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  e n g i -  
n e e r s  a s  t h e  c . ' t r r te rs  c o n c e i v e  t h e m .  F r o m  t h i s  p o i n t  o f  v iew,  the  c a s e s  h a v e  been  
e v a l u a t e d  a l o n g  w i t h  the  c a r r i e r  r u l e s  w h i c h  h a v e  a l r e a d y  been  d i s c u s s e d  in t h i s  
s ec t i on .  
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involved a situation wherein the engine crew left its home ter- 
minal with the ventilator shutters  on the engine part ly opened. 
The engines began to heat up and soon became so hot that  all four  
automatic alarm bells were ringing. The fireman informed the 
engineer tha t  the engines continued to overheat and suggested 
tha t  the t ra in  be stopped in conformance with the rules. The engi- 
neer elected to continue to the next terminal,  which he did with 
all four alarm bells r inging constantly. Considerable damage was 
clone to the motors as a result of such conduct. 

Again, to support a recommendation for an additional engineer, 
is the case wherein a knuckle came apar t  in the t ra in  as a result  
of the engineer's fai lure to handle his t ransi t ion lever properly. 
A member of the t ra in  crew called for a chain, which had to be 
sent f rom a point 24 miles away, to move the disabled car. There 
was a chain in the equipment box on the engine under the control 
and responsibility of the engineer. His s ta tement  with respect 
to this situation is: "The conductor told me there was no chain 
on the engine and I did not know tha t  there was a supply box 
on these engines for tha t  purpose." 

Fur ther ,  while claiming duties and responsibilities on locomo- 
t ires " f rom draw bar to draw bar," the case is submitted by the 
Brotherhood wherein the cooling fan clutches were not engaged, 
as they should have been, on beginning a trip. Af ter  the trip was 
under way, the engine began to overheat and all four  alarm bells 
began to ring. Carrier  bulletin instructions required tha t  when a 
hot engine alarm sounded the t ra in  must  be stopped until the 
cause is ascertained. The engineer was disciplined for his fai lure 
to stop the t ra in  in accordance with the bulletin instructions. At  
the investigation, when asked about the bulletin requiring him 
to stop, he answered : "Yes, I remember reading the bulletin about 
it, but on this night, Mr. Jones, I figured that  the fireman was 
the boss back there and I worked the engine according to his/in- 
structions." 

Still another case is the one in which the brakes w e n t  into 
emergency af ter  an air hose parted, stopping the train.  Th~ PC 
switch, a mechanism operated in conjunction with the brakes, 
shut off three of the four  motors. The fireman was unable to get 
the motors restarted.  The engineer went into the engine room 
himself  and at tempted to s tar t  the motors without  success. 

Considerable t~me was spent in this effort when it was deter- 
mined to t ry  to reach the next terminal  with the single motor. 
They managed to reach a point where they could telephone an 
electrician. The fireman told the electrician tha t  he had tr ied to 
s ta r t  the engines by pushing the left  button, one plainly marked 
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"stop." The engineer insisted that  both he and the fireman had 
pressed the correct button. The undisputed fact  is tha t  when the 
electrician instructed the fireman to press the r ight  button, which 
was the s tar ter  switch and marked as such, the motor s tar ted 
immediately without  any fu r the r  trouble, and the t ra in  was able 
to depart. The discipline assessed against  the engineer was sub- 
sequently removed. 

Another discipline case was introduced into the record by the 
Brotherhood. Although originally submitted as supporting an- 
other phase of its contention, since it more nearly possesses the 
merit  claimed for  the other discipline cases than  any of those 
relied upon, and since it has been given so much attention by both 
par t ies - - in  our opinion much more than it mer i t s - -we  deal with 
it at  this point. 

In that  case, 7 the engineer received a reprimand for  fai lure to 
take definite action to see tha t  his instructions to the fireman con- 
cerning some engine-room machinery had been carried out. This 
"definite action" which the engineer failed to take was stated by 
carr ier  to be inquiry of the fireman, upon the lat ter 's  re turn  to 
the cab, whether  or not the orders given him by the engineer had 
been carried out. It was obviously not necessary for  the engineer 
to leave his place in the cab in order to make such inquiry. Under 
these circumstances, the basis of the objection to the discipline is 
removed. 

Even if it be concluded tha t  the discipline in this case was 
assessed upon the engineer for the failure of the fireman to carry  
out his instructions out of the presence of the engineer, such fact, 
within itself, does not support  a claim for an additional engineer. 
The discipline may have constituted an unjust  punishment. The 
B.L.E. representative recognized, at the time the first fireman's 
contract for work on Diesels was being negotiated, tha t  some of 
the work assigned to firemen would have to be done out of the 
~ngineer's presence, s The test, therefore, is whether  the exactions 
of the carrier,  in the application of the rules, was arbi t rary,  capri- 
cious and unjust.  I f  it was, the remedy for  the unjus t  discipline 
lies in an appeal to the first division of the National Rai lway 
Adjus tment  Board. 

In summary,  we conclude that  it  is not intended, nor has it 
ever been intended, by the industry,  including the engineers, to 
read into the term "responsibilities" as used in carr ier  rules the 
meaning now sought to be given it by the Brotherhood. The re- 
sponsibility imposed upon engineers by operating rules does not 

T T h e  so-ca l led .  ~ V ' ~ . s s e r  c a s e .  
8Tr. 3499, ~ -  
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expect nor demand continuous and personal supervision and 
watching. No operating rule makes, or at tempts  to make, of the 
engineer a guarantor  or an insuror. Supervision over the engine 
crew by the engineer is similar to the supervision over t ra in  crews 
by conductors. On most carriers, the head brakeman is required 
to ride in the engine cab while the t ra in  is under way, while the 
conductor's normal place is in the way car. Obviously, under such 
circumstances the brakeman is not, and cannot be, under the con- 
t inuous and close scrutiny of the conductor. But, of course, the 
t ra inman is subject to the author i ty  and supervision of the con- 
ductor. Yardmasters  and agents are charged with responsibilities, 
yet  additional yardmasters  and agents are not employed so tha t  
each employee working under them may have continuous super- 
vision. In short, supervision doesn't mean and cannot mean con- 
tinuous, personal overseeing. 

As already noted, it was not infrequent,  over the years, for  the 
fireman to be out of the immediate presence and supervision of 
the engineer on steam locomotives when his duties in keeping a 
supply of water  and fuel available required him to be back in, 
or on, the tender. The same situation obtained in the operation 
of the many center cab engines, some of which are still in use. 
In such circumstances, the engineer has not been, and is not, held 
responsible for the acts of the fireman over which he has no 
control. 

The responsibility of the engineer on a steam locomotive is 
exactly and precisely the same as tha t  of an engineer on a Diesel 
locomotive. Under the rules and practices referred to by the 
B.L.E., the engineer is str ict ly accountable only for conditions, 
or events and circumstances over which he has control. And any 
a t tempt  to impose disciplinary penalties under the pretended ap- 
plication of any operational rule or regulation tha t  enlarges, in 
any wise, upon tha t  requirement runs afoul of the grievance pro- 
visions of the working agreement in force on every railroad in. 
the United States. 

I t  must, accordingly, be seen tha t  application of carrier  im- 
posed rules, practices, and policies does not, and may not, give 
foundation to the demand here made. Under such rules, practices, 
and policies, the B.L.E. cannot properly exercise a c raf t  claim 
over engine-room work of Diesel-electrics on the ground that  such 
work has tradit ionally been performed by them and tradit ionally 
expected of them by the carriers on all locomotives, including 
Diesel-electrics. 
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A REVIEW OF THE EARLY DEVELOPMENT OF THE DIESEL QUES- 

TION TO DETERMINE W H E T H E R  OR NOT THE ENGINEERS 

UNINTERRUPTEDLY ACHIEVED OR PURSUED A CLAIM TO THE 

TRADITIONAL CRAFT RIGHTS, AS STATED BY T H E M ,  IN THE 

OPERATION OF DIESEL-ELECTRIC LOCOMOTIVES. 

The B.L.E. claim to an assistant  engineer, either to perform 
or to oversee all engine-room work on Diesel locomotives, has been 
urged as a mat ter  of long-standing tradit ional  right. In our judg- 
ment, for  reasons expressed in the preceding section, that  par- 
t icular claim is without  merit.  The engineers claim fur ther ,  how- 
ever, that  the same r ight  has also been continuously and uninter-  
ruptedly claimed as a craf t  r ight  as respects the Diesel-electric 
locomotive f rom the very first use of this type of power. This 
requires an examination of the early history of the Diesel move- 
ment f rom the standpoint  of engine crew consists. 

Diesel locomotives had their  origin in railroad use on the 
Union Pacific Railroad in the early par t  of May, 1933. Soon 
thereafter ,  and in August  of tha t  year, a joint  letter f rom the 
general chairmen of the engineers'  organization and of the fire- 
men's organization on tha t  road submitted a proposal designed 
to require the employment of a fireman as helper on all types of 
Diesel locomotives. 

The joint  letter contemplated tha t  repair  work, required of 
either motorman or helper, would be compensated for in addition 
to other pay. No distinction was there drawn between the duties 
of firemen and the duties and responsibilities of engineers in 
connection with light repairs to the locomotive. Members of either 
craf t  could make them. And although the proposed section was 
not carried forward  in subsequent contracts, it is significant to 
note that  a plan of schooling for  both engineers and firemen was 
proposed. The proposed t ra ining program would have required 
identical formal t ra ining for both crafts  without any limitations 
by reason of any tradit ional  duties and responsibilities of t he"  
engineers. 

In a discussion of this joint  letter of demand, carrier  repre- 
sentatives expressed some doubt as to the existence of any work 
for  the fireman to do, apar t  from assisting the engineer in ob- 
serving signals. At  that  time "it  was agreed tha t  the firemen 
would give necessary at tent ion to the motor generat ing equip- 
ment, air-conditioning, heating, lighting, and other appurtenances 
throughout  th~ train,  while en route. ''1 There can be no doubt 

'Tr .  3496.' 
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that, at  this point, the responsibilit ies of the engineers were not  
conceived by them as encompassing either the exclusive perform- 
ance or supervision of all engine-room work. 

Following the original joint  request  upon the Union Pacific, 
a new proposal was made in a fur ther  communication, signed 
by both general chairmen, as chairmen and secretary of a joint  
committee on behalf  of both Brotherhoods.  This proposal provided 
for  schooling in both shop and road experience for  firemen. 

Conferences were helot with carr ier  representat ives  upon this 
proposal, which resulted in another  joint  letter f rom the general 
chairmen, confirming a proposed basis for an agreement.  That  
letter confirmed the committee's  unders tanding of the proposal 
to provide for  the employment  of a fireman as helper on stream- 
lined trains, and for  suitable schooling for those so employed. 

A letter to the chairman and secretary of the joint  committee 
reduced to wri t ing the proposal of the carrier  for  employment 
of firemen as helpers on the streamlined trains. That  letter also 
stated that  the local chairmen of the firemen's organization and 
the master  mechanics would determine when a sufficient number  
of men had qualified to protect  the service. Selection of the master  
mechanics to perform such duty indicates an intention of all 
part ies that  the firemen helpers would be called upon to do 
some mechanical work. Knowledge of this apparent  intention 
was brought  directly to the general chairman of the engineers '  
organization, as chairman of the joint  committee, to whom the 
letter was addressed. 

Separate  agreements  with the engineers and with the firemen 
were then formulated in a joint  meeting with carriers '  represen- 
tative. The provision requiring the fireman to give necessary 
at tention to the motor-generat ing equipment, air-conditioning, 
heating, lighting, and other appurtenances throughout  the train; 
while en route, as well as a provision for  their instruction to 
qualify as helpers on streamline trains, was incorporated in 
the firemen's agreement.  This agreement  was formulated in the 

.presence of the engineers '  general chairman, who, at last by 
silence, acquiesced in the contractual  assignments  to the firemen 
of the duties he had theretofore agreed to. That  assignment  of 
duties was dated November  7, 1933. 

At  the time of negotiation of the firemen's contract, the gen- 
eral chairman of the engineers realized that  the duties assigned 
to firemen by contract  would have to be performed without  direct 
supervision of the engineers. 2 Notices, signed by the general 
chairman of the engineers and t_h_c general chairman of the 

' T r .  3499. 
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firemen, were served on carr ier  officials in May and August  of  
1934. Both of these dealt with requests for  revision in pay rates 
by reason of increased horsepower in the newer  Diesel locomo- 
tives. In these communications the question of the duties of 
the respective craf ts  was neither discussed nor referred to. 

The first independent  move of the engineers on this pioneer 
user of Diesel-powered locomotives came in March 1937 in the 
form of a request  for an additional engineer. The language of 
that  request  implies an engineer demand for  the assignment  of 
an additional engineer to per form the duties tha t  had previously 
been delegated to the firemen by contract. The demand was not 
grounded, however,  upon any contention of usurpat ion by the 
firemen of engineers '  traditional,  or other, duties. It set for th  
the proposition that  firemen were not qualified to discharge the 
duties that  had been assigned to them. The demand of the engi- 
neers was made upon a stated desire for  safe and sat isfactory 
operation of the locomotives and not upon any  jurisdictional  
claim to the work. 

This proposal was questioned by the carr ier  as unjustifiable 
because three men were already located in the head end of the 
t r a i n s - - a n  electrician in addition to the engineer and firman 
helper. The engineers'  representat ives  explained that  their request  
was predicated on the assumption that  it was possible, desirable 
and entirely practicable to qualify engineers to assume the duties 
then being discharged by the electricians. 

This is the first suggestion that  an assis tant  engineer should 
be assigned the duties of t ravel ing maintainers.  Again, the claim 
to this work was not urged as necessary to preserve engineers '  
t radit ional duties, but  obviously upon the premise that  the work  
was such that engineers could, in time, qualify to perform, thus 
supplant ing the electricians then being used. It  is significant 
that  the electricians were not represented by any organization at 
the time this demand for  the work  being done by them was made. 

The justification then asserted for  claiming the work being 
done by traveling maintainers  was a recognition on the par t  
of the engineers that  their traditional responsibil i ty " f rom draw 
bar  to draw bar"  did not encompass all the work required to 
be done in the engine rooms of Diesel locomotives. At no time,. 
unless by inference since the commencement of hearings in this 
proceeding, have the engineers claimed the work  being done by 
maintainers  as historically engineers '  work. 

There was one demand made by the engineers for  an additional 
engineer before the t ime their  request  upon the Union Pacific 
was filed in 1937. The earlier demand was made by the engineer 
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general chairman on the Burl ington railroad in September  1934. 
That  proposal, however, very clearly intended that  the second 
engineer would assist  the engineer in the operation of the controls 
of the locomotive as a safety  measure. It carried no implication 
that  the second engineer would be assigned to the engine room 
for performance of the duties assigned to firemen in the Union 
Pacific firemen's contract. 

Meanwhile, with the full knowledge of the engineers '  general 
chairman, the firemen were processing their claim for  a fireman 
helper on the Zephyr t rains  of the Burlington. The engineers '  
general chairman, wri t ing to the firemen's general chairman, ob- 
jected to management 's  placing a second man on the Zephyr-  
type trains, not upon the assumption that  such second man would 
have charge of the motor and generat ing machinery, but  upon the 
fear  that  the second man was to per form the engineer 's  duties 
of running the train by reason of his being "vir tual ly in charge of 
engineers." This letter was wri t ten on September  9, 1935. 

On December 9, 1935, a firemen's contract  was consummated 
on the Burl ington railroad. That  contract  assigned specific en- 
gine-room duties to the firemen in substantial ly the same lan- 
guage as was incorporated in the previous contract  on the Union 
Pacific Railroad. A copy of this contract  was furnished the en- 
gineers '  general chairman by the carrier,  at  his request. No 
overture  was made by the engineers '  representat ive  to the carr ier  
looking tqward a change or modification of that  contract. 

Pursuan t  to an initial request  served oll the New York, New 
Haven & Har t fo rd  Railroad on Janua ry  5, 1935, for  the assign- 
ment of a fireman helper to the Diesel service then planned by 
that  carrier,  agreements  between that  carr ier  and the Boston & 
Maine Railroad were made with the firemen's organizat ion as of 
June 1, 1936. The duties assigned to firemen by those contracts  
were substantial ly the same as those assigned in the Union Pa- 
cific and Burl ington contracts, to which was added the clause 
"and such other duties as may be reasonably and usually per- 
formed by firemen (helpers) on Diesel-electric engines or Diesel- 
electric streamline trains."  

I t  may be readily conceded that  the conduct of the engineers '  
general chairman in the jo int  promulgation of the initial con- 
t racts  on the Union Pacific did not consti tute a recognition by 
his organization that the duties assigned to the firemen by their 
contract  were properly firemen's duties. However,  the continued 
inclusion in other agreements  of language similar to that em- 
ployed in the Union Pacific contract, and the continued per- 
formance by firemen of the duties therein defined for  more than 
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21/.2 years  without  protest  by the engineers has significance. By 
the time the New Haven and the Boston and Maine contracts  were 
signed, the duties of firemen in the engine room had apparently,  
in the minds of the contract ing parties,  ripened into the phrase:  
duties "reasonably and usually per formed by firemen (helpers) ."  

Af te r  negotiation of the firemen's contracts  on the New Haven 
and the Boston and Maine railroads, the firemen's brotherhood 
insti tuted a general demand for employment of a fireman (help- 
er) on all types of power used in road, yard, or any other class 
of service. This demand was expressed in a letter f rom the presi- 
dent  of the brotherhood to the president  of the Association of 
American Railroads. The letter bears  date of November  16, 1936. 

This demand culminated in a memorandum of agreement  be- 
tween the brotherhood and representat ives  of the Western,  East-  
ern, and Southeastern Carr ier  Conference Committees. The memo- 
randum was signed Feb rua ry  28, 1937, and is known as "the 
firemen's 1937 agreement ."  I t  provided for the employment  of 
a fireman (helper) ,  taken from the ranks of the firemen, on all 
Diesel-powered streamlined or main line through passenger trains, 
and on all other Diesel-powered t rains  of more than 90,000 
pounds weight on drivers. 

It  is wor thy  of note that  existing agreements  between any 
individual railroad and its employees covering any provision of 
the memorandum which might be considered by the employees to 
be more favorable were to remain unchanged, and that the memo- 
randum did not modify or supresede existing agreements  cover- 
ing rules and working conditions of firemen. 

Beginning late in 1936 and continuing into the early par t  of 
1937, the first formal demand for the employment  of an addi- 
tional engineer was made by the engineers'  organization. This 
demand was served upon six western railroads during that period 
of time. The notice requested joint  conference with the carriers.  
This request was declined by the carriers. The issue raised by 
the notice was pressed no fur ther .  This demand was, in effect, 
absorbed by a Nation-wide movement  covering the same sub- 
ject  matter .  That  movement began in late 1937, and between De- 
cember 2 of that  year  and March 18, 1941, 52 carr iers  were 
served with formal notices embodying two demands, one of 
which was for  the employment  of an assis tant  engineer in Diesel 
engine rooms. 

Neither  the notice served in the earlier demand that  was ab- 
sorbed, nor the notice served in the nation-wide movement made 
mention of any traditional r ight to the engine room work  by the 
engineers. They were based upon the proposition of efficiency 
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and safety of operation of the type of power that had resulted 
from the development of Deisel locomotives. 

The demand stated in the notices served in the Nation-wide 
movement found its way, through the functioning of the National 
Railway Labor Act, to an emergency board. That board is re- 
ferred to, in the industry, as the 1943 Diesel Board. The fire- 
men's organization was a party to the proceedings before the 
1943 Diesel Board, and presented its claim for furnishing man- 
power in the operation of Diesel locomotives. 

The 1943 board declined to recommend the employment of an 
additional engineer for engine-room duty. Relative to the manning 
of Diesel locomotives, it did recommend, in two instances, that 
when carriers found need for an extra man in the engine room 
that he be taken from the ranks of the firemen. The Board, in 
making such recommendation, described the work to be done 
as that customarily done by firemen, in language similar, in 
effect, to that employed in the firemen's contracts on the New 
Haven and the Boston and Maine railroads. 

Between March 12, 1945, and March 23, 1948, notice, pursuant 
to section 6 of the Railway Labor Act, was served by the engi- 
neers' organization on 16 of the western railroads, requesting the 
employment of an additional engineer on each Diesel-electric loco- 
motive where attention to engine room machinery is required 
which cannot be rendered by the operating engineer. The notice 
complained that firemen employed on multiple-unit Diesel-electric 
freight locomotives were being required to leave the operating 
cab to perform duties, pertaining to the operation of the machinery 
in the engine room, which came within the scope of duties and re- 
sponsibilities to which an engineer had always been assigned. 

This notice is the first demand for assignment of an additional 
engineer to engine room work as a matter of traditional rigb:3 
that has been brought to the attention of this Board. 

In a somewhat shortened form, notice was served by the engi- 
neers' brotherhood on 22 other western carriers between January 
8, 1948, and October 8, 1948; on 17 eastern railroads between 
May 8, 1948, and September 13, 1948; and on 10 southeastern 
carriers between May 8 and May 11, 1948. This form of notice 
expressed no complaint as to the use of firemen in the engine 
room. 

The demand made by the two forms of notice has, by the orderly 
functioning of the National Railway Labor Act, been brought 
before this Board. 

The implication of the record of early attempts to deal with the 
Diesel question scarcely needs comment. It suffices to say that the 
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work in Diesel engine rooms now claimed by the B.L.E. is not 
shown to be tradit ionally tha t  of engineers, nor has it been con- 
t inuously claimed as such by the organization. 



I I I  

A N A L Y S I S  OF T H E  B.L.E.  A G R E E M E N T S  W I T H  T H E  W E S T E R N ,  EAST-  

ERN AND S O U T H E A S T E R N  CARRIERS'  C O N F E R E N C E S  I N  1943 A N D  

1944 TO D E T E R M I N E  W H E T H E R  OR NOT T H E  C L A I M  OF T H E  OR- 

G A N I Z A T I O N  TO E N G I N E - R O O M  W O R K  W A S  PRESERVED OR A B A N -  

DONED AND I N T E N D E D  SO TO BE I N  T H O S E  A G R E E M E N T S  

As a prefa tory  s ta tement  to the ensuing discussion it should 
be stated that  it is a long and complicated t rea tment  of the sub- 
ject. I t  was so presented to the Board. In view of the importance 
of the contentions of the part ies  in respect to it, the board thought  
it desirable to meet the issue as presented with complete thorough- 
ness even though the consequence is a detailed exposition requir-  
ing very careful reading. 

The central contention of the B.L.E. in this case is tha t  the 
engineers have "continuously, . . . .  ceaselessly," and "without  inter- 
rupt ion" asserted, since the inception of the use of the Diesel- 
electric locomotives, tha t  the work to be done in the engine room 
of such locomotives, as specified in paragraph 3 of their  December 
15, 1948, memorandum and developed fur ther  in test imony before 
this board, was and is par t  of the tradit ional  c raf t  r ights of the 
engineers. 1 An important  pa r t  of tha t  contention as made in the 
original direct presentat ion of their case by the engineers, 2 al- 
though minimized in their br ief  presented at the end, ~ was that  
section 3 of the B.L.E. agreements  with the western, eastern, and 
southeastern carr iers  in 1943 and 1944 was one of the means by 
which they continued and preserved those craf t  rights. 4 

So strong was this contention that  the engineers asserted that,  
if this agreement,  as interpreted by them, had been lived up to, 

~"Invasions  of bhe exist ing duties and respo~s|bilittcs o] eng{~vers----and we have  
shown you .in ample  evidence t h a t  [here have  been and a re  now such invas ions - -have  
been over the continual a~d uninterrupted pro tes t  of the Brotherhood of .Locomotive 
Engineers ,  the collective ba rga in ing  represen ta t ive  of tha t  craf t ."  (Tr. 1633, 1634) 
"The plain, unvarn i shed  truth,  gent lemen of the Board, is t h a t  we have  cont(nuously 
and ceaselessly maintai~zed our  c la im t h a t  engine-room supervision,  responsibi l i t ies ,  
and duties  a re  and necessar i ly  m u s t  .be performed° and t h a t  of r ight ,  and  for the  
safes t  and most  efficient operation,  those tasks  should rest where  the  ca r r i e r s  and  
tradit ion and history hays a lways  placed them, and s t i l l  f inally place them when any-  
th ing  goes w r o n g - - o n  the shoulders o] the skilled, trai~ted, s~portcnved, and qualified 
locomotive engineer" (Tr. 1635). Both s t a t emen t s  by l~Ir. Shields. I t a l i c s  by the  board. 
See also ht:r. Shields s t a t i ng  the  basic  issues in the case, Tr. 1957, 1958. 

=See Employees '  Exh ib i t  No. 3, pp. 70, 71 et  seq., 78. In  addit ion,  Mr. Shields repea t -  
edly s ta ted  bhat he thought  t h a t  the B.L.E. ag reement s  disposed of the manpower  
issue involving Diesels. Tr. 616, 617, 1635, 1720. 

"Engineers '  brief, 118, 119. 
~Idem, .1632. 

(46) 
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there would have been no necessity for this case, 5 that  violations 
of it  led directly to this proceeding, 6 that,  apar t  f rom the risk of 
an adverse decision by the Adjus tment  Board as to the coverage 
of the language in section 3, 7 they are not asking anyth ing  more 
by their  request in this proceeding, as finally modified by their  
qualification of February  9, 1949, s than section 3 gave them in 
principle 9 and all tha t  they ask by their  present demands is reeon- 
firmation, clarification, and a concrete workable rule. ~o In other 
words, their  present demand is for a new provision in their  con- 
t ract  giving them more explicitly and with greater  precision and 
detail n a r ight  to an assistant  engineer in the engine room of 
Diesels under the conditions specified by them. 

Whether  this contention of the engineers is correct or whether,  
instead, by tha t  section or other provisions of these B.L.E. agree- 
ments with the carriers they voluntarily relinquished by contract 
any claim to those craf t  r ights or any claim to have an additional 
engineer assigned to the engine room of Diesels regardless of a 
craf t - r ight  basis, or whether  they actually intended to relinquish 
any such claims by that  contract even though the contract might  
not have achieved tha t  purpose, becomes of major  importance in 
appraising the equity of their  present demand. Consequently, they 
become matters  upon which it is the duty of this board to make 
findings of fact. This duty is the clearer and more important  since 
the engineers themselves voluntarily chose not to pursue the 
established machinery of carrying their  claims up to the Adjust- 
merit Board for  an interpretat ion of their  contract upon the 

BIdem, 1635, 1714, 1719, 1725, 1729. l~Ir. Ne i t z e r t ,  "Wel l ,  pos s ib ly  w e  c a n  p u t  it  
th is  w a y ,  m a y b e  you  wil l  a g r e e  w i t h  m e  now. T h a t  you  a r e  not  a s k i n g  for  a n y t h i n g  
m o r e  now  t h a n  you  u n d e r s t o o d  you w e r e  g e t t i n g  in pr inciple ,  if no t  in  a c t u a l  m a t t e r  
of app l i ca t ion ,  w h e n  you  a s k e d  fo r  the  first  s e n t e n c e  In p a r a g r a p h  3?"  l~[r. Shie lds  
( a f t e r  h a v i n g  the  ques t ion  r e p e a t e d ) ,  " T h a t  is r i g h t . "  Tr .  1725. 

6 E m p l o y e e s '  E x h i b i t  No. 3, p. 70. Tr .  1728, 1729. "Q. N o w  t h e  l a n g u a g e  a p p e a r i n g  
in t h a t  p a r a g r a p h  I h a v e  j u s t  r e a d  [ f r o m  E m p l o y e e s '  E x h i b i t  :No. 3, p. 70] i n d i ca t e s  
t h a t  these  v io l a t ions  [wh ich  w e r e  s t a t e d  to m e a n  v io l a t ions  of  the  c o n t r a c t ,  Tr .  1728] 
h a v e  led d i r ec t ly  to this  hea r ing ,  is t h a t  the  f a c t ?  [Mr.  Shields]  A. T h a t  is r i g h t "  
(Tr .  1729). See, also,  A t k i n s  (T r .  3458, 3459), s t a t i n g  t h a t  the  not ice  he  s e r v e d  on t h e  
B u r l i n g t o n  on A u g u s t  11, 1945, l,~ the s a m e  f o r m  as  Mr. K u m n e r ' s  " l o n g  f o r m "  not ice,  
w a s  s e r v e d  b e c a u s e  of  v io la t ion  of  the  eng inee r s '  a g r e e m e n t  w i t h  the  w e s t e r n  c a r r i e r s .  
See a d d i t i o n a l  s t a t e m e n t s  by  Mr. Shields  to s a m e  effect  (Tr .  618-523, 1717-1716) a n d  
t h a t  those  not ices  c o r r e c t l y  s t a t e  the  bas i s  of  the d e m a n d s  be fo re  t h e  b o a r d  (T r .  525, 
715-719) .  

~Tr.  1722. See, f u r t h e r ,  E m p l o y e e s  br ief ,  117. 

8Tr.  1722. 

~Tr. 1725, quo ted  in n. 4, supra .  

~0Tr. 1721, 1729, 1637, 1638, 1642, 1643. 

n T r .  1730. Mr. Shields,  in a n s w e r  to a ques t ion  a s  to w h e t h e r  it  w a s  the  a l l eged  
v io l a t ions  of  the c o n t r a d t  t h a t  h a d  led to this  p r o c e e d i n g  repl ied,  '~Par t ly  b e c a u s e  of  
the  v io la t ion ,  a n d  p a r t l y  ,to ge t  a c o n c r e t e  w o r k a b l e  a g r e e d - u P o n  i n t e r p r e t a t i o n  of  t h e  
f irs t  s e n t e n c e  of  sec t ion  3." 
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ground that  they were afra id  that  the decision there would be 
against  their  contention. ~2 

In making this finding of fac t  as to the intent  and purpose of 
the B.L.E. agreements,  the board wishes to make very clear tha t  
it is not doing so in the role of an arbi t ra t ion board. It  is not 
such a board. I t  has no power  to make any decision as to the con- 
t rac t  tha t  would be binding upon the parties. Fur ther ,  it has no 
power to usurp and is not a t tempt ing to usurp the function of 
the Adjus tmen t  Board. As an impart ial  agency appointed by the 
Pres ident  to investigate the dispute, this Board does have the 
function and duty of making findings of fact  not only for  the 
purpose of report ing them to the Pres ident  but  also as a guide 
in report ing to him their  impartial  opinion of its significance as 
respects the meri ts  of the proposed changes in the existing con- 
tract.  The intent  and purpose of the terms of the existing con- 
t rac t  and the intent and purpose that  the engineers actually 
thought  that  they were wri t ing into them are facts  that  have a 
direct and impor tant  bearing upon the equity of the engineers in 
their  present  claim, not only as was stated above, but  in other 
directions as well. 

The findings of fact  and the impart ial  board 's  expressed opinion 
of the effect of such facts when found upon the meri ts  of the pro- 
posed change in the contract  stand upon the same footing as its 
findings of fac t  and opinions on any other mat te r  tha t  is relevant  
to the meri ts  of the engineers '  demand. There is no difference in 
kind between them and findings of fact  on the existence or non- 
existence of the claimed cra f t  r ight itself and the expressed sig- 
nificance in the minds of the Board of such finding upon the 
meri ts  of the engineers '  claim. This latter, clearly, is of major,  
perhaps paramount ,  importance. So, too, is it of importance 
whether,  as claimed, those craf t  r ights or any other claims to the 
job were but t ressed by contract,  or whether  they were given up, 
or at  any rate  actually intended to be given up by the contract.  

The Question of Whether Certain Evidence Should Be Considered 

Before turning directly to the intent  and purpose of the B.L.E. 
contracts,  it is necessary to consider an objection raised by the 
engineers to consideration by the board of certain evidence that  
was introduced. The objection during the proceedings was di- 
rected chiefly at Carriers '  Exhibi ts  Nos. 9, 13, and 14 on the ground 
that  their  introduction might  adversely affect fu ture  collective 
bargaining relationships between the parties. TM No mention of this 

~ T r .  1637, 1721. E n g i n e e r s '  b r i e f ,  117. 
~ T r .  1984-1995 .  
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ground is made by the B.L.E. in its final brief. But, they did state 
during the proceedings or in their  br ief :  

(a) That  the engineers did not resort  to the Adjus tmen t  Board 
to at tain their  present  objective by decisions under section 3 of 
the agreements  because "in this instance it was apparent  tha t  
the B. of L. E. cases would probably never reach a referee, in 
view of the probabil i ty tha t  the B.L.F. & E. in effect would join 
with the carriers,  in their  opposite interpretat ion of the B. of 
L. E. Agreements  (Tr. vol. 2, p. 181; letter of D. B. Robertson 
to this board, Februa ry  7, 1948)."14 

(b) That  even if the Adjus tment  Board decisions were favor-  
able, "the whole question would have still remained, under the 
existing agreements,  only negatively limited, unspecific and ill- 
defined, a still fert i le and f requent  source of friction between 
organizations and conflict with the carriers.  'u~ 

(c) That  now it seeks a "positive ra ther  than negative, definite 
ra ther  than disputed, practicable and direct ra ther  than doubtful 
and involved" new rule. 1° 

(d) That, although the duties and responsibilit ies described in 
Employees '  Exhibi t  1517 and Employees '  Exhibi t  17 TM were pre- 
served by section 3, first sentence, nevertheless there was no 
"clear, precise definition of 'existing duties and responsibilit ies of 
engineers '"1° and the application of that  language "would be 
something natural ly that  would cause a lot of discussion * * *" 
and "some controversy with the carriers.  ''2° 

(e) And that  the first and second sentences are, on their face, 
inconsistent, " for  to conceive of both sentences of section 3 are 
refer r ing  to the same subject,  namely, the question of an assis tant  
engineer, simply does not make sense. The first sentence affirms 
that  the duties and responsibilities of the engineer will not be 
assigned to others. The second sentence, under this false construc- 
tion, would mean that, notwithstanding,  a second engineer would 
not be assigned to multiple-unit  Diesels, even in the event an addi- 
tional man to assume the duties and responsibilities of an engi- 
neer  were  added. The two sentences, by this interpretat ion,  would 
thus cancel each other out, since each (so construed) directly con- 

• t radicts  the other. ''21 

1 4 E n g i n e e r s '  b r i e f ,  117. 
l~Idem.  
~a I d e m ,  118. 
~TTr. 1709, 1710. 
lSTr. 1710, 1714, 1738. 
1OTr. 1633. See a l s o  E n g i n e e r s '  b r ie f ,  120:  " T h e r e  w a s ,  i t  a p p e a r s  e v i d e n t ,  n o  a g r e e -  

m e n t  and c e r t a i n l y  n o  c o n c r e t e  s t a t e m e n t  a s  to  w h a t  w a s  t h e  e x a c t  a n d  precise 
c o n t e n t  o f  the  ' d u t i e s  a n d  r e s p o n s i b i l i t i e s '  | n  s e c t i o n  3{'  

mTr .  3568.  
~ E m p l o y e e s '  E x h i b i t  No .  3, p. 72: 
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They also declared, either during the hearing or in their brief, 
that resort must be had to extrinsic evidence in order to deter- 
mine the true intent and effect of the agreements, by such state- 
ments as the following: 

In order  fo r  the Board proper ly  to examine the disputed in t e rp re t a t ion  of 
section 3, the m a t t e r s  other  t han  wage  considera t ions  pending  before the  
pa r t i e s  a t  the t ime tha t  the a g r e e m e n t  of which tha t  section is a p a r t  mus t  
be kept  clearly in mind. These are  recounted in detail  in Mr. Shields '  carefu l ly  
documented s t a t emen t  of F e b r u a r y  21, a p p e a r i n g  a t  pages  1616 to 1635 of the  
record. * * * I t  is aga ins t  the background of these ma t t e r s ,  awa i t i ng  
solution at  the t ime section 3 was wr i t ten ,  t ha t  any in t e rp re t a t ion  of the  
mean ing  of the l anguage  conta ined there in  mus t  be viewed."--" 

As a f u r t h e r  p re l imina ry  to any es t imat ion of the in ten t  and p u rp o r t  of 
section 3 it is necessary ,  too, to summar ize  as succinctly as possible w h a t  the  
par t ies ,  respect ively hold its mean ing  to be. 23 

I have no objection to Mr. Loomis '  recollection of wha t  t r ansp i r ed  in respec t  
to proposals  exchanged by the par t ies ,  except  his own conscience as to whe the r  
these a re  compromise proposals  made  by one or other,  which he should not  
reveal.  24 

Now, we w a n t  to approach  Mr. Loomis '  view of section 3 of these agree-  
ments ,  the proposals  which were  exchanged which led up to it in full.  They 
are  quite as ent i t led  to have the i r  say on tha t  subjec t  as we were,  a n d  w6  
c e r t a i n l y  h a d  ou~" s a y  on "it. [ I ta l ics  supplied.]  

But  these notes are  quite a d i f ferent  thing.  I f  they are  complete they  con- 
ta in  a lot of th ings  t ha t  do not  approach  the d igni ty  which ma t t e r s  p resen ted  
to th is  Board should contain.  

I f  they are  incomplete then how are we to know to w h a t  ex ten t  they  are  
incomplete? I t  is a type of ev idence - -he r e  is a th ing  of I don ' t  know how 
many  pages,  I haven ' t  had a chance to look at  i t - - t h a t  may  keep us he re  fo r  
a long time, a n d  I r e a l l y  f e e l  t h a t  w e  can  t r u s t  M r .  L o o m i s '  r eco l l e c t i on  ~'e- 
f r e s h e d  by  h is  c o n s i d e r a t i o n  o f  a n y  ~'eco~'ds t h a t  he k e p t  p r i v a t e l y  t h a t  he  
w a n t s  on p rope r  m a t t e r s  tha t  a re  in issue here  on this  subjec t  mat te r .  ~5 

I s ta te  unqualifiedly to this  Board  t h a t  the Brotherhood of Locomotive 
Eng inee r s  also had notes,  and good notes,  and  t h a t  no re fe rence  was  made  
here  in this  record to t hem;  though  had the  quest ion been asked on cross-  
examinat ion ,  our  wi tnesses  would honest ly  have  s ta ted  t h a t  they,  too, re- 
f r e shed  their  recollection f rom notes.  2s 

Nevertheless, in the engineers' brief it is stated that "by every 
rule of law, by every principle of arbitration and fact-finding, the 
court of last resort in the final analysis is the language itself and 
its plain literal, forthright meaning. '''-'7 To support the contention 

-~Engineers' brief, 119. See also statement by ~Ir. Shields, Tr. 483, and Engineers' 
Exhibit No. 3, p. 72, "Ti~at such a misinterpretation can arise only from either a 
willft, l distortion or an inadvertent but mistaken conception of the meRntng and 
intent of this sentence will be Patently clear when the language itself and the vir- 
cumstanvcs  surro~nding ~ts adoption are exami,~ed and ~ d e r a t o o d . "  The italics has 
been ~dded by the board. 

~Engineers' brief, 119. 
24Counsel for B.L.E., Tr. 1987. 
~Idem, Tr. 1988, 1989. 
• ~Counsel for B.L.E. in closing ars.ument. Tr. 3786. 
~Engineers' brief, 128. 
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that  this Board should confine its at tention to the " four  corners"  
of the instrument,  there are citations to awards  made by arbi t ra-  
tors and the language in them, -~s and to texts and language in 
court  decisions stat ing in general terms what  is famil iar  to law- 
yers as the "parol evidence" rule. 29 No authori ty  is cited as to any 
precedent or rule which would preclude a fact-finding board, 
whose functions and duties are the same as this Board, f rom ex- 
amining any sort  of evidence it wishes to in order  to discover the 
facts  tha t  it considers relevant to forming and expressing an 
opinion as to the merits  of a proposed change in an existing con- 
tract.  

As was previously pointed out, the Board is convinced that  the 
actual belief of the engineers as to whether  or not the effect of 
the contract  they were making with the carr iers  was to relinquish 
any claim they had to what  were, or what  they considered, their  
craf t  r ights to the job in the Diesel engine room, or their claim 
to it based upon any other ground, has an important  bearing 
upon their equity now to claim it. This is regardless of what  the 
actual effect of the contract  might be. On this point, clearly, all 
of the evidence presented to the Board, including Carriers '  Ex- 
hibits Nos. 9, 13 and 14, should be considered by the Board. The 
intent, purpose and effect of the contract  itself has a similar 
relevancy. 

As to whether  the Board should look only at the language of 
the contract  itself to determine its intent, purpose and effect, 
several things may be said. 

1. In the first place, the engineers themselves, as the foregoing 
extracts  make clear, did not so limit themselves in present ing 
their  own interpretat ion of the agreement.  They used extrinsic 
evidence of all the sorts used by the carriers,  including, allegedly, 
reference to the general type of notes contained in Carriers '  Ex- 
hibit  No. 9. 30 The only part icular  piece of evidence that  was put  
in by the carr iers  which did not have a counterpar t  by the engi- 
neers was the stenographic notes in Carriers '  Exhibi t  No. 9. 81 
Since everything in these notes was testified to in the form of both 
an independent recollection and a refreshed one; and since the 
engineers '  witnesses had testified clearly on the basis of the first, 
and allegedly on the basis of the second, the subject  mat ter  dealt 

~Eng lnec r s '  brief, 128-131, appendix  B ;  Tr. 3783-3784. 
~Idem,  131-133; Tr. 3784-3786. 
mSee Tr. 3756 for s t a t emen t  in c losing s t a t emen t  of counsel for engineers,  quoted 

in text, s u p r a .  

~'Carriers '  Exh ib i t  No. 9 consis ts  of a complete s tenographic  repor t  of ,the ent i re  
negot ia t ions  tha t  preceded the s ign ing  of the B.L.E. ag reement  wi th  #.he Wes t e rn  
Conference of Carr iers .  Excerp t s  from it are  quoted a t  .th? .end of ,this p a r t  of the  
report. 
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with and this method of introducing it was obviously acceptable 
to the engineers, since they themselves had done the same thing. 
Because these notes had achieved the status of a past  record, re- 
f reshed recollection, a2 it is impossible to see why they themselves 
cannot come in on the same basis as either an independent, or a 
refreshed recollection based on them. 

2. Secondly, this Board is not, as has been pointed out, an arbi- 
t rat ion board. Parenthetically,  it may be pointed out tha t  in vol- 
untary  arbi t ra t ion the powers of a rb i t ra tors  vary  according to 
the terms of the agreements  providing for  them and, apar t  f rom 
limitation of this sort, there is a divergence of opinion as to 
whether  they should confine their investigation to the language of 
the ins t rument  in question. Whatever  may be the scope of inquiry 
of arbi t rators ,  it has no relevancy here. The function of arbi t ra-  
tors is to make awards  binding upon the part ies to the contract  
upon which they are passing. The function of this Board is to 
find facts  for the purpose of expressing an opinion as to the meri t  
of a proposed change in the contract.  For  this lat ter  purpose, the 
rules in arbi t ra t ion cases, whatever  they may be, are not perti-  
nent. 

3. Since this Board is a fact-finding body with the obligation 
of expressing its impart ial  views of the merits  of proposed altera- 
tions in an existing contract,  it clearly is not bound by the tech- 
nical rules of law governing the interpretat ions of that  contract. 
To be sure, in order to know whether  any change is necessary, it 
must  take into account the legal rules so as to know what  the 
binding contractual  obligations on the part ies  now are. But  it has 
to dig deeper than that.  I t  must  t ry  to ascertain what  the part ies  
reasonably or actually intended to accomplish by their agreement,  
in order to pass an intelligent and informed judgment  upon the 
equity of the present  proposal of change. To do this, it is neces- 
sary  that  it be free f rom the technical legal rules governing ad- 
mission or exclusion of evidence. The fact  that  there  is no require- 
ment  that  any member  of these boards be legally trained and that  
there is no provision for  t ra ined legal counsel to advise them is an 
additional fac tor  indicating that  they were not  expected to be 
bound by the law of evidence governing the admissibil i ty of tes- 
timony. 

4. In the four th  place, even if this Board felt  bound by the re- 
quirements of the parol evidence rule, all of the test imony pre- 
sented to it in this hearing would be admissible. It  is, of course, 
elementary, so elementary that  no citation of author i ty  is needed, 
tha t  no extrinsic evidence can be introduced to vary  the te rms of 

~ T r .  1660. 
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a wri t ten contract  when the wri t ing in which it is embodied was 
intended by the parties as the final and complete memorial  of 
their  understanding.  On the other hand, it is equally elementary 
that  extrinsic evidence can be introduced to determine the mean- 
ing of the provisions of such a wri t ten contract when they are 
ambiguous. "And even where the wri t ing is not ambiguous on its 
face, the circumstances under which the parties '  contract  may be 
looked at  to establish an ambiguity,  as well as to indicate the 
proper choice of possible meanings. '''~a 

The statements at  the beginning of this segment of the report, 
all of them made by authori tat ive spokesmen for  the engineers, 
indicate quite clearly that  there is in section 3 of the contracts  an 
ambiguity within the meaning of the parol evidence rule. ~'~ This 
is true as to section as whole and as to each of the two sentences2 ~ 
That  being so, extrinsic evidence is admissible within the opera- 
tion of the rule to determine the true intent  and purpose of the 
section2 ~ Obviously, among the most relevant evidence for this 
purpose are s tatements of claims by the parties together with any 
prior history of those claims, proposals made as a basis of settle- 
ment of those claims, and the negotiations of the parties dis- 
cussing the intent  and purpose of any proposed language. Such 
evidence is not considered for the purpose of establishing a dif- 
ferent  contract al tering or contradicting the one agreed upon by 
the parties, but in order to discover the true meaning of the con- 
t ract  as writ ten.  

The four  considerations just  stated are, in the opinion of the 
Board, sound. They jus t i fy  the Board in considering all evidence 
presented to it, including Carriers '  Exhibits  Nos. 9, 13, and 14. 
The Board will, nevertheless, analyze and determine what  it con- 
siders to be the t rue intent  and purpose of the agreement in two 
ways. First ,  by excluding direct s tatements of the part ies on the 
subject contained in Carriers '  Exhibit  No. 9. In doing this, the 
language of the contract  will be examined and so, too, will be 
other extrinsic evidence, such as the claims of the parties, the 
historical background, and the contentions of the parties as to 
how those issues were disposed of by the agreements.  Second, by 
considering direct s tatements of the parties as contained in Car- 
riers'  Exhibit  No. 9 or elsewhere as to what  intent, purpose and 
effect they meant  the various provisions of the contract bearing 

~ R e s t a t e m e n t  o f  C o n t r a c t s ,  s e c t i o n  242. C o m m e n t  ( a ) .  

~ S e e ,  in a d d i t i o n  to  the  q u o t a t i o n s  r e f e r r e d  to, t h e  a r g u m e n t  in :Eng inee r s '  b r i e f ,  
119-128.  

~ I d e m .  

~ A l t h o u g h ,  a s  s t a t e d  in the  tex t ,  t h i s  is so e l e m e n t a r y  a s  r e a l l y  to  need  no  b o l s t e r -  
Ing of  a u t h o r i y ,  su f f ic ien t  a u t h o r i t y  f o r  i t  m a y  be  f o u n d  in C a r r i e r s '  b r i e f ,  110-121 .  
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upon the manpower  issue to have. This will be done both for  the 
purpose of determining wha t  the operative effect of the contract  
is and, also, to determine whether  the actual belief and intent  of 
the engineers was that  the contract  was to operate as a relin- 
quishment of their  claims to have an additional engineer in the 
engine rooms of Diesel-electric locomotives. 

Provisions Controling or Affecting Present Dispute 

As stated in an earlier par t  of this report ,  the B.L.E. in 1943 
and 1944 entered into agreements  with the Western,  Eas te rn  and 
Southeastern Carr iers  Conferences. The Western agreement  was 
first in point of time and, admittedly, the key to the interpretat ion 
of all three. Section 3 was identical in all of them. Section 6 was 
the same in the Western and Southeastern contracts. Section 4 
of the Eas te rn  agreement  was worded differently f rom section 6 
in the  other two agreements  but  was  intended to cover the same 
problem. The accompanying memorandum executed contempo- 
raneously with the Western  agreement  had a duplicate with the 
Southeastern carriers,  but  there  was no similar ins t rument  exe- 
cuted with the Eas tern  group. The Southeastern contract  con- 
tained in "Whereas"  clauses language different f rom the other 
two. Since all of these provisions were set for th in full in the first 
pa r t  of this repor t  and these differences noted there, they will not 
be reproduced here. 

There is no dispute as to what  the accompanying memorandum 
covered. There is no claim by either par ty  that  it dealt with the 
demand by the engineers for  an additional engineer to be em- 
ployed in the engine room of Diesels. The memorandum does have 
significance, however,  because of its relationship with section 3 
and because of the light thrown by that  relationship upon the 
more reasonable interpretat ion of this section. This will be devel- 
oped later. 

Again, there is no dispute tha t  section 6 of the Western  and its 
identical counterpar t  in the Southeastern agreement  and section 4 
in the Eastern  contract  included the engineers '  claim for  an addi- 
tional engineer in the engine room among the proposals, questions 
and disputes covered by those sections. That  is explicit in the 
Eastern  section 4 and similarly is spelled out in the opening 
"Whereas"  clause in the Southeastern agreement.  There is no 
argument  that  the same is not t rue of section 6 of both the West- 
ern and Southeastern contracts  by reason of reference to the 
"proposals and questions covered by Mediation Case A-978." Sec- 
tion 6 stated that  the "agreement  is in full set t lement" of these 
"proposals and questions." Section 4 of the Eas te rn  contract  says 
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tha t  the "agreement  is in full sett lement of the disputes growing 
out of the notices filed * * * on or about December 15, 
1937, * * * proposing the adoption of two articles :~" * * 
(2) tha t  a locomotive engineer taken f rom the working list of 
engineers and designated as an assistant  engineer will be em- 
ployed in the engine rooms of certain types o~ locomotives." 

It  is clear tha t  these sections would operate as a rel inquishment 
of the engineers'  claim to an additional engineer in the engine 
room of the Diesels, as specified in their  demands unless, as the 
engineers argue, this demand was preserved to them by another 
section of the agreement.  The section the engineers point to as 
doing this is section 3. Its interpretat ion,  therefore, is crucial 
upon this part icular  question. 

Section Three of the Contracts 

We come, then, directly to a consideration of section 3. Because 
it is so important ,  it is repeated here. I t  reads as follows: 

3. In  the  app l ica t ion  of th i s  a g r e e m e n t  i t  is unders tood  t h a t  the  ex i s t i ng  
dut ies  and  respons ib i l i t i es  of eng inee r s  will  no t  be ass igned  to others .  I t  is 
f u r t h e r  unde r s tood  t h a t  a second eng inee r  is no t  r equ i red  in mu l t i p l e -un i t  
service whe re  the  eng inee r  ope ra tes  the  locomotive f r o m  one cab w i th  one se t  
of controls .  

The engineers rely upon the first sentence of the section to estab- 
lish their  contention tha t  by contract they preserved their claim 
to have an assistant  engineer assigned to the engine room of cer- 
tain Diesels. The argument  rests or falls upon whether  this claim 
was for something tha t  comes within the meaning of "exist ing 
duties and responsibilities of engineers" which could not be as- 
signed to others. Coupled with this is the assertion tha t  the second 
sentence has no relation to the first and cannot be used to inter- 
pret  or limit it  in any way. 

In making this contention the engineers maintain  that  "the 
existing duties and responsibilities of engineers" included those 
specified in their  Memorandum of December 15, 1948, paragraph 
3, as explained or qualified by additional statements made during 
the hearing. This last is impor tant  because of an apparent  shif t  
of meaning attached to the word "supervision" from its use in the 
Memorandum of December 15, 1948, and its final expression by 
Mr. Shields and Mr. Atkins later at  the hearing. 

As used in the memorandum, the "supervision" is of the engine 
room itself. The natural  meaning of this is that  it relates to the 
doing of the job of giving attention to the machinery itself. I t  re- 
lates to actually performing the work specified in paragraph 3 of 
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the memorandum and amplified in more detail during the hear ing 
in an a t tempt  to define what  was meant  by the language "give 
at tent ion to the engine room machinery while the locomotive is 
in motion" contained in both the modifications of J anua ry  13, 1949, 
and February  9, 1949. Its later meaning, which was stated to be 
what  the engineers had in mind as included in the "exist ing duties 
and responsibilities of engineers" preserved from assignment  to 
others by section 3, was tha t  of direct personal supervision of the 
one doing the work in the engine room. Precisely what  was meant  
by this was stated clearly by Mr. Shields when he said, 37 "* * * 
You can have someone else perform them [the actual perform- 
ance of the work duties] but they must  be under the direct super- 
vision of the engineer. Q. [Mr. Neitzert]  By direct, you mean 
that  the engineer must  be there looking at  the fellow? A. Not 
jus t  exactly looking r ight  at  him all the time, but be close enough 
so that  he can observe and personally supervise the work if he 
thinks it is necessary. ''3s 

The coverage of the second sentence of section 3 is explained 
by the engineers with reference to two other claims by them tha t  
were unsettled at  the time the contract  was negotiated. One was 
represented by a number of claims by individual engineers pend- 
ing before the Adjus tment  Board based upon the analogy to 
double-heading in steam service. ~9 These claims went on the 
theory that  each unit  of a Diesel used in road service, whether or 
not it contained operating controls, 40 was another  locomotive to 
which the engineers were entitled to have another  operating en- 
gineer assigned. These pending claims were wi thdrawn by the 
first sentence of the memorandum accompanying the B.L.E. 
agreements with the Western and Southeastern carriers. 41 There 
were no such pending claims against  Eastern  carriers and there- 
fore there was no memorandum executed there. 4-" 

The other claim was one presented by the B.L.E. as an or- 
ganization to the 1943 Emergency Board and not clearly passed 
upon by it. 43 It  was a claim for double-heading in yard service 
similar to the previously mentioned ones for road service but lim- 
ited to instances where each unit was equipped with a 'cab and 
operating controls. 44 The Eastern  carriers were not a par ty  to the 

~TTr. 1710. 
aSTr. 1710-1711. This has been quoted earlier. 
~Tr. 484-489. 
'OThe case of W. E. Johnson of the Missouri Pacific road, citcd as typical (Tr. 485- 

488, Employees' Exhibit No. 3, Appendix D), was a case of this sort. 
~ITr. 491. 
~Tr. 492. 
~ T r .  493. 
" T r .  493, 494. 
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engineers'  action before the 1943 Board, and it is not certain 
whether notices of this claim had or had not been served upon 
individual members of it. ~ There were no pending individual 
claims anywhere based upon this demand. The engineers argue 
tha t  the second sentence of section 3 constitutes a rule for the 
fu ture  tha t  no such claims of either character  can be presented. 
The carriers do not deny tha t  it accomplishes this purpose. The 
engineers contend, .however, tha t  the sole intent, purpose and 
effect of this sentence is to provide the carriers with protection 
in the fu ture  against  jus t  these two classes of claims, i.e., for  
double-heading in yard or road service. The sentence, it is urged, 
is completely independent of the first sentence, deals with entirely 
different subject matter ,  and in no way limits or qualifies it. 

The carriers '  interpretat ion of the two sentences of section 3 
is radically different f rom tha t  of the engineers. To understand 
the carriers '  in terpretat ion of the first of the sentences it is neces- 
sary to turn  again to the memorandum executed at  the same time 
as the Western agreement,  this time looking at  the exception in 
the last sentence of it. 

This exception in the memorandum exempted f rom withdrawal  
pending claims having to do with cases where there were two or 
more units on Diesels used in road operations in which there were 
operating controls in a following unit  in which, for  a variety of 
reasons, those controls, normally managed by remote control by 
the engineer in the cab of the lead unit, had to be handled sepa- 
rately. 4° In some cases the controls in the lead unit were not work- 
ing and the engineer in it directed f rom the lead cab the person 
handling the controls in the t rai l ing unit. In others, the controls 
in the latter were operated even though the controls in the lead 
cab could be used. ~7 Others than engineers had been assigned to 
the task of operat ing the controls in the t rai l ing unit, and it was 
for this tha t  claims had been filed by individual engineers. I t  was 
these pending time claims for the employment of another engineer 
that  were exempted from withdrawal  by the exception in the 
memorandum. The carriers contend tha t  the first sentence of 
section 3 had reference to the same problem. The language "exist- 
ing duties and responsibilities of engineers" did not and was not 
intended to cover and did not cover any duties in the engine 
room itself but had especial reference to the handling of the oper- 
at ing controls of a locomotive. By it "the carriers were merely 

45Tr. 2566. 
4eTr. 494. 

4v Loomts j  D u g a n .  
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agreeing tha t  they would not permit  others to handle the oper- 
at ing controls of Diesel locomotives. ''4s 

The second sentence, according to the carriers, was intended to 
accomplish several purposes. One "was to prevent any claims 
being made on the basis of the first sentence for a second engi- 
neer in the engine room. ''49 Two others were, first, to bar for  the 
fu ture  any claims for a second engineer when two switching loco- 
motives were coupled together in yard  service, and, second, any 
fu ture  double-header claims in road service of the sort tha t  were 
wi thdrawn by the accompanying memorandum. ~° The carriers,  in 
other words, agreed with the engineers as to the coverage of these 
two questions in this sentence. Still another mat ter  stated by the 
carriers to be taken care of by this section involved "claims where 
mechanism had broken down and someone other than  an engineer 
handled operating controls in one of the following units. ''51 Such 
claims, since they were not barred by the language of the sen- 
tence, by implication were preserved to the engineers. Although 
the sentence was intended specifically to bar any claims for an 
additional engineer in the first three instances, the language was 
not intended to be limited, necessarily, to them. It  was intended 
by its unqualified language to bar any present or fu ture  claim for  
an additional engineer for  anything except where someone other 
than an engineer handled the operating controls of the locomo- 
tives. 52 Of course, since there is only one set of controls in a single- 
unit  Diesel locomotive, no claims of this sort would be possible 
as to its operation. 

The question before the Board is which of these two conflicting 
interpretat ions of the intent, purpose and effect of section 3 is the 
correct one. I f  the engineers'  version is accepted, it would uphold 
their  contention that  they do have an existing contract r ight  not 
to have the work in the Diesel engine room, which they claim be- 
longs to them, done by anyone else. And if  this is true, they would 
have an excellent claim to have this r ight  clarified and made more 
specific and precise, which they assert  is the purpose of this pro- 
ceeding. On the other hand, if  the carriers '  contention is correct, 
the B.L.E. bargained away any claim whatsoever to have an as- 
s is tant  engineer assigned to work in the engine room. I t  would 
negate their  claim tha t  they have "continuously," "ceaselessly," 
and "without  in terrupt ion"  asserted such a claim since the incep- 
tion of the use of the Diesel-electric locomotives. 

4STr. 2052. 
~DTr. 2692. 
~OTr. 2688, 2089. 
~lTr. 2689. 
~ T r .  2690, 2691. 
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The Board accepts the carr iers '  contention as to the intent, 
purpose, and effect of the contract.  Fur ther ,  the Board finds tha t  
the actual purpose of the engineers at  the t ime was that  it should 
have this intent, purpose and effect. The Board arr ived at  these 
conclusions by reason of the considerations that  are now taken up. 

1. First ,  and perhaps most  compelling and conclusive, is the 
finding of fact  by this Board, made elsewhere in the report,  tha t  
none of the work  in the engine room of Diesel-electric locomotives 
while they are in motion, either the doing of it or the supervision 
of its performance by others which the engineers claim was pre- 
served by section 3, first sentence, was ever or is now in fact  any 
par t  of the "duties and responsibilities of engineers." Along with 
this is the fu r the r  fact  found by this Board that  never, prior  to 
the institution of the present  proceeding, was any claim made by 
the engineers tha t  they were entitled to have an engineer used 
in the engine room on the ground that  the work there consti tuted 
one of his "duties and responsibilities." This being so, it is impos- 
sible to find that  any such work  constituted, or was ever claimed 
to constitute, an "exist ing duty  and responsibil i ty of engineers" 
which the carr iers  could not assign to others under section 3, first 
sentence, at  the t ime it was wr i t ten  into the contract.  Since, ad- 
mittedly, section 6 of the Western and Southeastern agreements  
and section 4 of the Eas te rn  would operate  to bar  any claim to 
have an assis tant  engineer assigned to Diesel engine rooms unless 
that  section is qualified by section 3, it follows that  the B.L.E. con- 
t racts  did have the intent, purpose and effect of bar r ing  this claim. 

2. The record of the hear ing before this Board contains evi- 
dence which conclusively establishes, either because the test imony 
directly shows it or because the inference f rom other established 
facts  makes the conclusion irresistible, tha t  the engineers in 
charge of negotiat ing the agreements  of B.L.E. with the carr iers  
knew the following facts. First, tha t  almost f rom the inception of 
the use of Diesel-electric locomotives firemen had been doing the 
actual work  in the engine room which is the subject  mat te r  of 
their present  claim. ~ Second, tha t  in deciding against  their claim 
to this same work  the 1943 Emergency Board came to the follow- 
ing conclusions which were  the foundation for their  recommen- 
dations : 

I m m e d i a t e l y  back of the  cab is the  eng ine  room h o u s i n g  Diesel  eng ines  wh ich  
g e n e r a t e  the  electr ic  power  t h a t  is t r a n s m i t t e d  to the  d r i v ing  wheels.  Mos t  of 
the  m a c h i n e r y  in the  eng ine  room is dosed .  T h e r e  a re  g a u g e s  a nd  o ther  indi-  

~ T h e  f inding  o f  t h e  1943 board t h a t  s u c h  w a s  the  case (Carr |ers '  Exhibit 1~o. 1, 
p. 104) was, of course, known. In addition, ~Ir. Shie lds  had a ided  the  fireman on the  
Union P~c{flc to obtain this work. 
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ca to r s  which m e a n  f r e q u e n t  inspec t ion  to a s s u r e  t h a t  e v e r y t h i n g  is w o r k i n g  
proper ly .  T h e r e  a re  v e n t i l a t i n g  s h u t t e r s  which  need to be r egu la t ed ,  a nd  puro-  
la tors ,  t h a t  is, oil fi l ters,  which  need to be a d j u s t e d  f r o m  t ime  to t ime.  I n  pas -  
s e n g e r  service  t h e r e  is also a s t e a m  boiler s u p p l y i n g  ho t  w a t e r  and  a i r  condi- 
t ion ing  fo r  the  t r a in ,  the  ope ra t ion  of which  r equ i r e s  superv i s ion .  

I t  is the  f i r e m a n ' s  du ty  to pa t ro l  t h i s  eng ine  room a nd  p e r f o r m  t h e s e  se r -  
vices. W h e n  no t  so e n g a g e d  he  occupies  t he  l e f t - h a n d  s e a t  in the  control  cab 
wh e re  he wa t ch es  fo r  s i gna l s  and  e x c h a n g e s  t h e m  wi th  the  e ng ine e r  in accord-  
ance  wi th  the  u s u a l  o p e r a t i n g  p rac t i ces  and  ru les  appl icable  on s t e a m  loco- 
mot ives .  54 

In  the  l i gh t  of all the  f a c t s  of the  case,  i t  is the  boa rd ' s  conclusion t ha t ,  
wh en  an  addi t iona l  operating m a n  is p laced on a diesel locomotive, he  should  
be t a k e n  f r o m  the  r a n k s  of f i reman.  55 

In other words, since these conclusions of the 1943 board were 
known to the engineers at  the time, they knew tha t  firemen at  
tha t  time were found to be actually doing the very sort of things 
in the Diesel engine rooms that  are specified in the engineers'  
claims in this proceeding as par t  of the work customarily done by 
firemen. They knew, in addition, tha t  the major i ty  of the board 
had come to the conclusion that  any additional operating man on 
Diesels should come from the ranks of firemen. Third, t ha t  the 
1943 board in its recommendations, based upon these findings as 
well as others, had made recommendations in terms s ta t ing tha t  
if, in passenger operations of a specified sort, "the same services of 
an extra man in the engine room to perform the work customarily 
done by firemen (helpers),  he shall be taken f rom the ranks of 
the firemen. ''~6 The board made a recommendation in similar lan- 
guage as to f re ight  operations. Both of these recommendations 
were incorporated into contracts entered into by the B.L.F. & E. 
with the carriers in language almost identical with tha t  of the 1943 
board, a fact  pointed out and emphasized by the engineers them- 
selvesY Since this was known to the engineers, they must  cer- 
ta inly have known tha t  the concrete content of the B.L.F. & E. 
contract  as to what  kind of work in the engine room of Diesels 
their  contract entitled them to claim would be construed in the 
light of the findings and conclusions which were the foundation 
of the recommendations incorporated into the contract. I t  is 
immaterial  to this knowledge tha t  the engineers might  have con- 
sidered those conclusions erroneous. The facts tha t  are important  
is tha t  they were made, and tha t  the carriers gave the firemen 

~Carriers '  Exhibit No. 1, p. 104; 1943 Board's Report, p. 48. l~Ir. Shie lds  s ta ted  
that  he was aware of this finding. Tr. 3547. 

~1943 Board's Repot[, p. 54, Carriers' Exhibit No. 1, p. 107, Tr. 3564. Italics by 
~he board. The chairman of the board disagreed with this conclusion, believing the 
extra man should he an ass is tant  engineer. 

~1943 Board Report, p. 63; Carriers' Exhibit No. 1, p. 112. 
~TEngineers' Exhibit No. 3, pp. 63-04. 
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a contract  based upon them which would be interpreted,  therefore,  
in the light of them to discover the intent and purpose of the 
agreement  and therefore  of the contract  r ight  of  the firemen 
against  the carriers.  Consequently, the engineers knew, or should 
have known, that  the firemen: (1) Have a clear contract  r ight  
actually to per form the work  which the engineers specify as the 
work  covered in their present  claims; (2) have, at  the least, an 
arguable claim that  if an additional operating 5s man is put  in 
the engine room of Diesels to do anything there, whether  it be 
the actual performance of the work  or the supervision of another 
who does it, he must  come under the te rms of their  contracts  f rom 
the ranks of the firemen. Fourth, Mr. Shields testified that  he 
heard the test imony before  the 1943 board as to wha t  the firemen 
were then doing and claiming as their  cus tomary work  and stated 
to this Board his unders tanding that  the only difference between 
what  they were  doing then and now is not a difference in the 
nature  of what  they are now doing but  only tha t  they do a 
grea te r  quant i ty  of it. 5° The inference is inescapable tha t  he must  
have known at the t ime he negotiated the B.L.E. agreements  with 
the carr iers  in 1943 and 1944 that  the firemen were  actually 
performing these operations in the Diesel engine rooms. And, he 
must  fu r ther  have known they were doing so in accordance with 
the terms of their  contracts  with the carriers.  

In view of all of the foregoing knowledge possessed by repre- 
sentatives of the engineers at  the t ime they entered into their  
present  agreements  with tl-~ carriers,  it seems incredible tha t  any 
reasonable person would believe that,  without  explanation to the 
carr iers  or discussion with them as to its intent and purpose, 6° 
the carr ier  representat ives  could have understood the intent and 
purpose of the first sentence of section 3 claimed for  it by the 
engineers. To entertain such a belief would entail thinking tha t  
the carriers,  voluntari ly and without  discuss.ion, according to the 
engineers '  versions of the entering into of the contracts,  were 
signing an agreement  with the engineers to do the same work  

r~Tha t  the  e n g i n e e r s ,  f i remen,  c o n d u c t o r s ,  and  t r a i n m e n  a r e  k n o w n  to be " o p e r a t i n g "  
men,  see  Tr .  3565, 3566. 

r'D Tr .  3557. 
°°Mr. A t k i n s ,  the  a u t h o r  of  the  l a n g u a g e  In the  f i r s t  s e n t e n c e  of  sec t ion  3, t e s t i f i ed  

t h a t  he  did  no t  s a y  a n y t h i n g  to the  c a r r i e r s  a s  to the  i n t e n t  a n d  p u r p o s e  of t h e  p r o v i -  
s ion in the  n e g o t i a t i o n s  w i t h  the  W e s t e r n  Confe rence ,  a n d  h i s  m e m o r y  w a s  t h a t  Mr.  
Si~teIds did n o t  (Tr .  3451, 3452).  :His sole  r e a s o n  f o r  t h i n k i n g  t h a t  t he  c a r r i e r s  u n d e r -  
s tood  w h a t  the  e n g i n e e r s  c l a i m  It  m e a n t  w a s  t h a t  he could no t  " u n d e r s t a n d  h o w  
s a n e  m e n  a n d  i n t e l l i g e n t  m e n  could r e a d  the  l a n g u a g e  a n d  n o t  k n o w  w h a t  i t  m e a n s "  
(Tr .  3460).  l~Ir. Sh ie lds  w a s  p o s i t i v e  in h i s  s t a t e m e n t  t h a t  t h e r e  w a s  no d i s c u s s i o n  o f  
sec t ion  3 w h e n  t h e  Ems t e rn  (Tr .  1750, 1752) a n d  S o u t h e a s t e r n  ( T r .  1753 t 3557-3559)  
a g r e e m e n t s  w e r e  n e g o t i a t e d ,  a n d  he  could no t  r e m e m b e r  w h a t ,  If  a n y ,  d i s c u s s i o n  w a s  
h a d  w i t h  the  c a r r i e r s  a t  the  t i m e  the  W e s t e r n  a g r e e m e n t  w a s  n e g o t i a t e d  ( T r .  1749, 
1770).  
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they had previously given to the firemen by contract. I t  would 
entail believing that  the carr iers  knowingly were willing to pay 
twice for the same work:  to the firemen under their  contract  if 
the engineer did the work, and to the engineer under his contract  
if the fireman did the work. For  anyone knowing all that  the en- 
gineers'  representat ives knew at the time to believe that  the 
carr iers  could possibly have understood that  the language in the 
first sentence of section 3 covered the actual work  in the Diesel 
engine room is not merely unreasonable but  incredible. ~' I t  follows 
that  no fair-minded, reasonable person in the position of the en- 
gineers'  representat ives  could themselves have attached that  
meaning to it. And Mr. Shields, in his final appearance before the 
Board, apparent ly admitted this by implication. He said he did 
not consider the right to work  in the Diesel engine room claimed 
to be preserved under section 3 was inconsistent with the 1943 
board 's  findings, and so, by inference, not inconsistent with the 
firemen's contract,  because the 1943 board did not mention 
"supervision. ''62 One objection to this is that, although not so 
clearly, even "supervis ion" of anyone in the engine room may be 
one of the firemen's contractual  r ights and the carr iers  would be 
running the risk, at  least, to being doubly liable as they clearly 
would be if doing the work  was involved. Another  objection to 
this interpretat ion is, of course,, tha t  this Board has found as a 
fact  that  no claim was ever made prior  to the actual hearings in 
this case that  direct supervision of the fireman or others actually 
doing the work  was what  was preserved by the first sentence of 
section 3. 

3. The memorandum accompanying the Western  and South- 
eastern agreements  has significance in determining the intent 
and purpose of section 3. The first pa r t  of it barred pending 
claims for  double-heading in road service. Standing by itself, this 
was open to an argument  that  only such claims were  to be affected 
by the agreement  and that  future claims for  the same thing might 
be brought.  It  would be only reasonable that  the carr iers  would 
want  wr i t ten  into the contract  an affirmative protection against  
any such possibility. Both Mr. Shields and Mr. Loomis agreed that  
this was at least one of the purposes of section 3, second sentence, 
and that  it did give such protection. 

By the exception in the memorandum, the engineers were care- 
ful to protect  themselves against  wi thdrawal  of the pending 
claims based upon someone other than an engineer at  the oper- 
at ing controls in a following unit. Clearly, this proviso preserving 

~'See  Tr .  3567-3572. 
~ T r .  ~5~2. 
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pending claims of this sort by the engineers was open to the same 
possible construction tha t  might  have been made in regard to 
barring pending double-header c la ims- - tha t  only such claims 
were to be saved and that, by implication, fu ture  ones were to be 
barred. With the example of the carriers '  problem and its solu- 
tion before them, the engineers must  have been, certainly it would 
be unreasonable to suppose they were not, similarly solicitous as 
to the status of their  own fu ture  claims when someone other than 
an engineer was used at  the controls in a trai ler  unit. °'~ It would 
seem tha t  some affirmative protection of these claims in the fu ture  
would be sought. I t  is important  to notice tha t  only by implication 
would the second sentence of Section 3 preserve to the engineers 
the r ight  to file such claims in the future.  64 That  such an implica- 
tion is there and tha t  the mat te r  was intended by the carriers to 
be included in the coverage of this second sentence has already 
been pointed out. But it would not give express, affirmative pro- 
tection. The only express protection for  such claims is to be found 
in the first sentence of section 3. Without  any doubt whatsoever, 
it would give this express, affirmative protection. For  one unchal- 
lenged exclusive or monopoly duty and responsibility of engineers 
tha t  always had existed and did exist at the time the agreement 
was entered into is the handling of the operating controls. To 
ascribe to the first sentence of section 3 the intent  and purpose 
of giving the engineers express affirmative protection in the fu- 
ture as to such claims would give to it significance and meaning 
without  reading into it, as par t  of "exist ing duties and responsi- 
bilities of engineers," any work in the engine room. Fur ther ,  it 
would provide a link with the second sentence. I t  would expressly 
forbid the carrier  assigning this task to others than  engineers. 
The second sentence, by implication, would give a r ight  to have 
a second engineer employed. Although such an explanation, 
s tanding by itself, would not be conclusive of the carriers '  con- 
tention as to the intent  and purpose of section 3, it  is a reasonable 
one and lends support  to it. 

4. To substantiate the a rgument  tha t  the two sentences in sec- 
tion 3 are independent and deal with entirely different subject 

~ M r .  Shields s t a t e d  t h a t  he  w a s  not  a t  the  t ime  of  the  a g r e e m e n t  p a r t i c u l a r l y  con-  
ce rned  a b o u t  .this. Tr .  3478. 

~ I t  could  be  a r g u e d  t h a t  by  impl i ca t ion  the  second sen t ence  of sec t ion  3 wou ld  
p ro t ec t  a g a i n s t  t he  c a r r i e r s  us ing  a n y o n e  o the r  t h a n  a e n g i n e e r  In a un i t  w i th  a 
second se t  of cont ro ls .  T h a t  is, the s en t ence  could be c o n s t r u e d  to m e a n  t h a t  a second  
e n g i n e e r  is not  r e q u i r e d  excep t  w h e r e  t he r e  is one  se t  of  cont ro ls ,  w i t h  the  i m p l i c a -  
t ion tha t ,  i f  t h e r e  w e r e  two se ts  of controls ,  a n o t h e r  e n g i n e e r  wo u ld  h a v e  to be e m -  
ployed.  This ,  h o w e v e r ,  is on ly  an  impl ica t ion .  L i t e r a l l y ,  it  is an  unqua l i f i ed  exemption 
of the  c a r r i e r  f r o m  e m p l o y i n g  a second e n g i n e e r  w h e n e v e r  the l ocomot ive  is o p e r a t e d  
by one  se t  of  con t ro l s  only.  
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matter ,  the engineers argue that the two sentences would be in- 
consistent and cancel out  each other if both of them relate to the 
question of an assis tant  engineer in the engine room. 65 If  the first 
sentence included among the engineer 's  duties and responsibilities 
that  could not be assigned to others the job in the engine room, 
and if the second sentence were construed as giving permission 
to the carr iers  to assign that  job to others, this would follow. It  
will be noticed that  this inconsistency exists by an implication of 
permission in the second sentence. 

Another, and more reasonable, reading of the two sentences 
leads to the opposite conclusion that  the two sentences are related, 
do deal with the same subject  matter ,  and the second both by ira- 
plication reinforces the first sentence and also by its plain lan- 
guage limits it. The first sentence unquestionably numbers  among 
the duties and responsibilities of the engineer which cannot be 
assigned to others the handling of the operat ing controls. The 
second sentence, by implication, would require a second engineer, 
an operating engineer, if in multiple-unit  ~° service the locomotive 
was operated by more than one set of operat ing controls. In other 
words, the plain literal meaning of the language of the second 
sentence is tha t  no second engineer, and since there is no qualifi- 
cation at tached to it, it would cover any sort  of engineer, either 
operat ing or engine room engineer, need be employed by the car- 
rier so long as the locomotive is operated with one set of controls. 
Since this privilege to the carr ier  is stated to exist when the oper- 
ation is by one set of controls, the clear implication is that,  if 
more than one set of controls is used, the privilege no longer 
would exist  and the carr ier  would have to use another engineer. 
Obviously, such a second engineer would be an operating, not an 
engine room engineer. 

This interpreta t ion of the sentence would make it read, in 
effect, that  no second engineer need be employed except tha t  a sec- 
ond operat ing engineer would have to be employed if more than 
one set of operat ing controls were used. Obviously, such an inter- 
pretat ion would not affect single-unit Diesels because there is 
only one set of controls in them. This reading of the sentence fol- 
lows its clear, unambiguous language, and is completely reason- 
able. It definitely deals with the same subject  mat te r  as the first 
one. The first sentence prohibits the carr ier  f rom assigning any- 
one other than an engineer to handle the operating controls. The 

=Employees'  Exh ib i t  No. 3, p. 72, quoted earl ier. 
~0Slnce t h e r e  is n e v e r  ~t second  se t  of o p e r a t i n g  con t ro l s  In a s ln g l e -u n l t  opera t ion ,  

a s  w a s  po in ted  out  tn the  t ex t  ea r l i e r ,  t h e r e  could  be no second  o p e r a t i n g  e n g i n e e r  
in such serv ice ,  
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second, by implication, makes it mandatory  to hire a second engi- 
neer to handle the additional controls if more than one set are 
employed. At the same time it limits the possible scope of the first 
sentence by the sweeping exemption in it that, apar t  f rom the 
exception in the case of a second operating engineer when addi- 
tional operating controls are used, no second engineer need be 
employed for any other purpose. This would permit  the use of 
others than engineers for engine room duty and, consequently, 
qualify the possible coverage of the general and undefined lan- 
guage of the first sentence by excluding f rom it any work in the 
engine room. This seems to the Board the proper construction of 
the sentence without  regard to other considerations. 

5. The engineers in their  final brief advanced the following 
a rgument  aga ins t . t he  second sentence of section 3 having the 
meaning that  is claimed for it by the carriers.  

The  second sentence  of sect ion 3 cc~nnot m e a n  w h a t  Mr. Loomis and  the  
C a r r i e r s  c la im fo r  it, un less  i t  is to be a s sumed  t h a t  the  C a r r i e r s  a re  now say- 
ing t h a t  the  B.L.E. was  a g r e e i n g  to " w a i v e "  i t s  r i g h t s  to an  a s s i s t a n t  engi-  
neer  in the  eng ine  room of mu l t i p l e -un i t  Diesels,  b u t  not a g r e e i n g  to waive  
such r i g h t s  to an  a s s i s t a n t  eng inee r  in the  eng ine  room of single-unit Diesels,  
since the second sentence of section 3 speaks only of "multiple-unit servioe." 

Thus ,  i f  the  second sen tence  of sect ion 3 does no t  re la te ,  as the  Bro the rhood  
of Locomotive E n g i n e e r s  ha s  a lways  believed a n d  sti l l  believes,  to a second 
operating eng inee r  as  d i s t i ngu i shed  f r o m  an  a s s i s t a n t  eng inee r  in the  eng ine  
room, then ,  since the  1943 case concerned  an  assistant eng inee r  on all road 
Diesels up to fou r  un i t s ,  including single-unit Diesels, T H E  C A R R I E R S ,  BY 
T H E I R  OWN LOGIC,  W E R E  B A R R I N G  T H E  A S S I S T A N T  E N G I N E E R  
F R O M  T H E  E N G I N E  ROOM OF M U L T I P L E - U N I T  L O C O M O T I V E S  B U T  
NOT F R O M  S I N G L E - U N I T  L O C O M O T I V E S .  67 

An answer to this reasoning is that  only by implication can the 
provision which expressly bars any claim to an ass is tant  engineer 
in the engine room in multiple-unit service be construed to permit 
them in single-unit service. There is, of course, the possibility of 
such an implication. Whether  such an implication is warranted  is 
another  matter .  I t  would require a finding in the first place that,  
except as specifically limited in the second sentence, the first sen- 
tence preserved the r ight  to an assistant  engineer in the engine 
room. I f  it did not, then all claim to one would be barred by the 
"full  set t lement" clauses in the contracts. 

I t  would tax belief tha t  a claim to an assistant  engineer in a 
single-unit Diesel, resting only upon an implication to tha t  effect, 
was excepted from the operative effect of section 6 or, as a rea- 
sonable matter,  was intended to be exempted by the second sen- 

~Engineers '  brief, 127. 
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tence itself when the more important  claims for them in multiple- 
unit  operations were abandoned. Fur ther ,  if the intent  of the sec- 
ond sentence is looked at, no such implication is warranted.  Its 
intent  was that  no claim for  a second engineer of any description 
would be allowed with the single exception of a second operating 
engineer in multiple-unit  service where more than one set of oper- 
ating controls are used. 

6. It was argued tha t  the term "second engineer" used in sec- 
tion 3, second sentence, should not be construed to apply to the 
engineer to be assigned to the engine room because this lat ter  
engineer has always been designated as "ass is tant  engineer. ''6s 
The contention is without merit. I t  is t rue tha t  in the present pro- 
ceedings this language is used, and apparent ly  with care to do 
so. 69 But there is clear evidence tha t  prior to the B.L.E. contracts 
with the carriers in 1943 and 1944 the word "second" was used 
as an alternative to "ass is tant  engineer." In the engineers'  Bill of 
Specifications on article II  of the notices served by the engineers 
tha t  originated the hearing before the 1943 Emergency Board, 
the man to be assigned to Diesel engine rooms in those demands 
was described indifferently as "a second or assistant  engineer. ''7° 
It seems quite clear, therefore, tha t  the term "second engineer" as 
used in section 3, second sentence, was not, a t  the time it was 
wri t ten into tha t  contract,  limited to "operat ing" engineers. I t  
included a second engineer in the engine room. 

Distinct f rom the question of the intent, purpose and effect of 
the contract itself is what  the part ies actually intended to express 
by the terms of the contract,  regardless of whether they achieved 
this in the provisions of the contract  itself as written. The best 
evidence available, apar t  f rom what  has already been considered, 
is the statements of the parties themselves. In this case there was 
test imony on both sides as to what  this actual intent  was as re- 
vealed by statements made on the subject during the negotiations 
preceding the signing of the agreements. For  the engineers, there 
was test imony by Mr. Atkins and Mr. Shields which has been re- 
ferred to in a previous footnoteY 1 Mr. Atkins, the author  of the 
disputed first sentence in section 3, recalled no s tatement  or ex- 
planations by either himself or Mr. Shields in any of the negotia- 
tions and remembers no discussion by anyone. Mr. Shields, al- 
though remembering some discussion in the Western, does not 
remember what  was said, and his recollection is that  there was no 

eSSee Tr.  286, 295, 306, 300, 345, 1621. 
~ E v e n  In the present  h e a r i n g  t h e r e  a r e  ins tances  w h e r e  the engineers'  chief  wi t -  

ness ,  l~l"r. Shields ,  d e p a r t e d  f rom t h i s  usage .  See, e.g., Tr. 1689, 1690, 1692, 1693. 
7°Employees '  E x h i b i t  No. 2, pp. 35-36. 
• ' S e e  No te  1, p. 92. 
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discussion at all in the Eas tern  and Southeastern negotiations. 
And this was true in spite of s ta tement  by counsel for  the engi- 
neers in his closing argument  that  the engineers had notes of 
what  occurred in these conferences and the witnesses had re- 
f leshed their memories f rom them. Counsel fu r ther  stated that  
these notes were at variance with those of the carriers,  but they 
were not offered in evidence to this Board. 

In sharp contrast,  Mr. Loomis has a clear and detailed, inde- 
pendent recollection, a clear refreshed recollection, and presented, 
ill the form of a recorded, refreshed past  recollection, the steno- 
graphic notes of the negotiations preceding the Western agree- 
mentY ~ This last corroborated Mr. Loomis'  other test imony as to 
what  was said and gave in full and convincing detail everything 
that was said upon the provisions in the contract  dealing with the 
manpower  question. In addition to this, Mr. Horning testified, 
again from a memory refreshed by notes taken at the time, of the 
representat ions made by the engineers '  spokesman during the 
Eas tern  negotiations as to the intent and purpose of the similar 
provisions in that  agreementY 3 Similar test imony was given by 
Mr. Dugan for  the carr iers  as to the Southeastern agreement  ne- 
gotiationsY 4 The test imony of these last two completely corrobo- 
rated each other and the original test imony by Mr. Loomis as to 
what  was actually said to the carriers during the negotiations by 
representat ives of the engineers. 

A failure to remember,  even though refreshed, does little to dis- 
credit a positive, clear recollection of others. That  is especially 
true when that  clear, affirmative recollection is, as in this case, 
corroborated in exact detail by the stenographic record of the 
actual conversation of the part ies  in the course of the actual ne- 
gotiations, 7~ and the wri t ten proposal of basis for  a contract, to 
which those conversations r e fe r redJ  ° as well as the engineers '  
Memorandum of Exceptions to the 1943 Emergency Board 's  
findings. 

In view of this evidence, this Board accepts as too clear for  any 
possible divergence of opinion the carr iers '  version as to the true, 
actual intent and purpose of the part ies  in including in their con- 
t racts  sections 3 and 6 of the Western agreement  and the accom- 
panying memorandum;  sections 3 and 4 of the Eas tern  and sec- 
tions 3 and 6 and the accompanying memorandum of the South- 
eastern. Consequently, it finds as a fact  that  the engineers clearly 

7-~Carrlers '  Ex~hlblt No.  9. 
~ T r .  2564-2611 ,  2708-272~. 
~4Tr. 2611-2648 .  
~ C a r r l e r s '  E x h i b i t  ,No. 9. 
~0Car r l e r s '  E x h i b i t  No.  13. 
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intended by the provisions of their  contracts  to give up any claim 
whatsoever  to an assis tant  engineer to be employed in the engine 
room of multiple-unit  Diesels. The intent, purpose and effect 
which the Board has found the contract  to have, apar t  f rom any 
evidence showing, by the direct expression of the part ies  them- 
selves as to what  they intended to embody in it, coincides entirely 
with what  this evidence reveals to be the actual intent, as estab- 
lished by the s ta tements  of the part ies  themselves. Excerpts  f rom 
these stenographic notes indicate the conclusiveness of the evi- 
dence on this point. To unders tand them, it is necessary to bear  
in mind tha t  the final section 3 was section 4 in the draf t  dis- 
cussed; final section 6 was section 7; and up until the end of the 
negotiations on the mat te r  the two sentences were t ransposed so 
that  the present  second sentence in section 3 was the lead sentence 
and began, without  any introductory words, " A  second engineer," 
etc. Fur ther ,  it is essential that  Carriers '  Exhibi t  No. 9 be read 
with reference to Carriers '  Exhibi ts  Nos. 13 and 14. Exhibi t  
No. 13 consisted of a Memorandum of Exceptions taken by the 
engineers to the 1943 board 's  findings. There were only two of 
them relating to manpower.  One was its fai lure to deal with the 
question of yard  or t r ans fe r  service. 77 The other was as to the 
Board 's  conclusion that  "when an additional operat ing man is 
placed on a Diesel locomotive he should be taken f rom the ranks  
of the firemen. ''Ts Exhibi t  No. 14 is a copy of a proposed "basis of 
an a g r e e m e n t  * * * which shall constitute a disposition of 
questions covered by Mediation Case A-978. ''7° In it only the first 
of the two exceptions is dealt with. s° The second one is not men- 
tioned at  all. The significance of this is apparent  in reading the 
quotations tha t  follow, taken f rom Carriers '  Exhibi t  No. 9. 

Quite extensive excerpts f rom Carriers '  Exhibi t  No. 9, the steno- 
graphic verbat im repor t  of the negotiations between representa-  
tives of the B.L.E. and the Western  carriers,  are quoted below. 
They are somewhat  repeti t ious and, in the opinion of the Board, 
aside f rom the preceding explanation, speak for  themselves. They 
are, therefore,  reproduced without  comment. 

SHIELDS. N o w  then ,  t h e r e  h a s  been some  ques t i on  he re  a s  to w h a t  d ispos i -  
t ion shou ld  be of  c e r t a i n  t ime  c l a ims  t h a t  a r e  p e n d i n g  w i t h  c e r t a i n  of  t h e  ca r -  
r i e r s  in connec t ion  w i t h  t h i s  m u l t i p l e - u n i t  ope ra t ion .  Whi l e  o u r  p r o p o s i t i o n  
he re  of  N o v e m b e r  22 does no t  deal w i t h  o u r  o r ig ina l  r e q u e s t  f o r  the  employ-  

"T Carriers '  Exhibit  NO. 14, para4~raph 5. 
~sCarrlers' Exhibit  No. 14, p. 7. Incidentally, the fact that  an exception to this 

finding was in the engineers' l%[emorandum of Exceptions to the 1943 board findings 
is conclusive proof tha t  they knew of it. 

~C~trriers' Exhibit  No. 14, first paragraph,  p. 1. 
S°Idem, proposal No. 5, l~. 2. 
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m e n t  of an  a s s i s t a n t  engineer ,  t he  quest ion of pe r sonne l  of Diesel-electr ic  
locomotives seems to me, even in the  f i remen 's  a g r e e m e n t ,  to be s o m e w h a t  up  
in the  a i r ,  and  I t h i n k  t h a t  i t  is en t i r e ly  p r o p e r  t h a t  some th ing  like th i s  
should be inco rpora t ed  in the  a g r e e m e n t - - i n  o the r  words,  to convey th i s  
m e a n i n g :  

" I n  the  app l ica t ion  of th i s  a g r e e m e n t  i t  is unders tood  t h a t  the  ex i s t i ng  
dut ies  a n d  respons ib i l i t i es  of eng inee r s  will no t  be ass igned  to o the r s . "  

I t h i n k  i f  you check up on these  t ime  c la ims  t h a t  you called our  a t t e n t i o n  
to, mos t  of t hem a re  based  upon the  "claim of the  c h a i r m e n  t h a t  o ther  t h a n  
eng inee r s  have  been used to ope ra te  some of these  un i t s  u n d e r  ce r t a in  c i rcum-  
s tances .  81 

SHIELDS. Now go ing  to No. 4, I don ' t  see any  necess i ty  f o r  t h a t  f i rs t  sen- 
tence the re ,  Mr, Loomis. I t  occurs  to us  you r  No. 7 has  w r i t t e n  out  all  con- 
s ide ra t ions  fo r  our  o r ig ina l  p ropos i t ion  fo r  a second eng inee r  in mul t ip l e -un i t  
service.  

LOOMIS. B u t  we have  had  c la ims  filed, even a f t e r  your  not ices  were  served.  
SHIELDS. Well,  w e r e n ' t  those  c la ims  p red ica ted  on the  a s s u m p t i o n  t h a t  w h e n  

you had  w h a t  we call  two "A" u n i t s  coupled toge ther ,  t hey  were  to be con- 
s idered as  two locomotives and  a locomotive eng inee r  should  h a v e  been em- 
ployed on each of t hem?  8~ 

LOOMIS. How is t h i s :  
" A  second eng inee r  is no t  r equ i red  in mu l t ip l e -un i t  service whe re  the  engi-  

nee r  ope ra t e s  the  locomotive f r o m  one cab wi th  one set  of cont ro ls . "  
SHIELDS. I t  seems to me t h a t  f i rs t  sentence  is en t i r e ly  superf luous,  in con- 

s ide ra t ion  of the  f inal i ty  of i t em 7. Because  definitely the  r eques t  f o r  the  
a s s i s t a n t  eng inee r  was  a p a r t  of our  p roposa l  of M a r c h  18, 1939, and  t h a t  is 
nowhere  r e f e r r e d  to in th i s  ag reemen t .  A n y  way you would a t t e m p t  to dress  
up th i s  f i rs t  sen tence  in connect ion  wi th  the  fo l lowing sen tence  would j u s t  
lead to confus ion  r a t h e r  t h a n  clarif icat ion.  You u n d e r s t a n d  w h a t  we have  in 
mind  now. I f  you s ign th i s  a g r e e m e n t  wi th  No. 7 in there ,  I don ' t  t h i n k  any  
one needs  to have  a n y  apprehens ion .  

LOOMIS. Yet  you have  claims,  no t  fo r  an  a s s i s t a n t  engineer ,  bu t  f o r  two 
eng inee r s  when  the re  w a s n ' t  any  quest ion of anybody  be ing  in the  second uni t .  

SIIIELDS. Bu t  those  c la ims were  filed while  th i s  was  up in the  air .  J u s t  t r y -  
ing  to force  someth ing .  

WELSH. Bu t  they  a re  sti l l  on the  hooks. 
LOOMIS. We don ' t  w a n t  any  more.  
ATKINS. You have  it  covered abou t  f ou r  t imes  in th is  se t -up here.  
WELSH. In  the  example  of two " A "  uni t s ,  two sets  of eng ineers ,  both  oper-  

a t i n g  "A" uni ts ,  the  second sen tence  of No. 4: 
" I n  the  app l ica t ion  of th i s  a g r e e m e n t  i t  is unders tood  t h a t  the  ex i s t i ng  

dut ies  and  respons ib i l i t i es  of eng inee r s  will no t  be a s s igned  to o thers . "  
SHIELDS. T h a t  is exac t ly  w h a t  i t  is m e a n t  for .  
WELSH. C e r t a i n l y  if  you r a n  two " A "  un i t s  t o g e t h e r  and  they  w e r e n ' t  oper-  

a ted  by remote  control ,  and  you had  an  o p e r a t i n g  eng inee r  in the  f irst  un i t  
and  a n  o p e r a t i n g  eng inee r  in the  second u n i t ~  

~Carriers '  Exhibit No. 9 , p. 7. 
~idem, p. 32. 
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L O O M I S .  There  migh t  be somebody besides an engineer  in the second unit .  
WELSH. Then they  would have  a leg i t imate  claim. 
SHIELDS. I know of ins tances  where  t h a t  has  happened  and the re  w e ren ' t  

any claims filed, s3 

SHIELDS. Le t ' s  take out t h a t  f irst  sentence  in No. 4. I don ' t  th ink  the re  is 
any necess i ty  fo r  it  a t  all. 

LOOMIS. I am not  so sure. I would be wil l ing to add in there  the words  
"where  the  engineer  opera tes  the  cab wi th  one set  of controls ."  Tha t  coupled 
with the second sentence  I th ink would cover w h a t  you are  ta lk ing about.  

S H I E L D S .  Y o u  wouldn ' t  make it any c learer  if someone ra ises  a question, 
because a f t e r  all the  purpose  of this  ag reemen t  is w h a t  do we u n d e r s t a n d  is 
the  consist  of the  Diesel-electric locomotive unde r  th is  ag reement?  

LOOM]S. Tha t  is why  I th ink a locomotive opera ted  f r o m  one cab wi th  one 
set  of controls.  

SHIELDS. Any  combinat ion of uni ts  opera ted  th rough  remote  control  by one 
engineer .  Tha t  is exact ly wha t  we mean.  Then we don ' t  need th is  f i rs t  sen- 
tence, do we? W h a t  we w a n t  is protect ion aga ins t  the possibil i ty of someone, 
as a resul t  of some breakdown or something,  ge t t ing  up in one of those un i t s  
and opera t ing  it ins tead of hav ing  an engineer ,  s4 

$ $ $ @ $ $ 

SHIELDS. Well  now, in mak ing  disposit ion of claims t h a t  were  based on 
fac t s  other  t han  someone other  than  an engineer  was  used to opera te  the 
controls  in these  " A "  or "B"  uni ts ,  don ' t  you th ink  it m i g h t  be well to have 
an unde r s t and ing  t h a t  those t h a t  were  based on a s i tua t ion  where  someone 
other  than  an engineer  was  ope ra t ing  the controls  of one or more  of these 
" A "  or "B"  uni ts  should be paid? Of course t h a t  would automat ica l ly  cause 
them to be w i t h d r a w n  f rom the  A d j u s t m e n t  Board.  In o ther  words,  if we are 
gohlg to w i t h d r a w  all these  clahns on th is  theory  here ,  as I u n d e r s t a n d  you 
gent lemen to say, if  the re  was  a case where  someone o ther  t han  an engineer  
was  opera t ing  the machine,  he should be paid. Let ' s  wipe out  the whole th ing  
at  one time. 

LOOMIS. Would th is  cover i t :  
"This  will confirm our  u n d e r s t a n d i n g  t h a t  any pending  claims fo r  the 

employment  of a second eng ineer  in the mul t ip le -uni t  Diesel-electric service, 
consis t ing e i ther  of one A uni t  and addi t ional  B uni ts ,  which claims were  
based on the  theory  tha t  two or more  locomotives were  being opera ted  by one 
engineer  wi th  one set  of controls,  will be w i t h d r a w n . "  * "* * 

URBACm I don ' t  know w h a t  the  cha i rman  th inks  about  it, but  I th ink this  
o ther  le t ter  back here  would take care of that .  

LOOMIS. No, I am a f ra id  the le t te r  wouldn ' t  take care  of any th ing  a r i s ing  
before the agreement ,  ss 

• "l-" $ $ $ $ $ $ 

S H I E L D S .  Yes. T h a t  leaves us one sentence  in No. 4. 
LOOMIS. Yes. Tha t  read  th is  way, Mr. Shields:  
"A second eng ineer  is not requi red  in mul t ip le-uni t  service where  the  engi- 

neer  opera tes  the  locomotive f r o m  one cab wi th  one set  of controls ."  

~ C a r r i e r s '  E x h i b i t  N o .  9, pp .  3 5 - 3 6 .  
~ C a r r i e r s '  E~A~ibit  N o .  9, pp .  38 -39 .  
m C a r r i e r s '  E x h i b i t  N o .  9, p p .  50 -51 .  
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I s n ' t  t h a t  specifically abou t  w h a t  we have  been t a l k ing  about?  W h a t  I have  
in mind  is j u s t  th i s :  T h a t  the  dem ands  of M a r c h  18, 1939, did r e f e r  to a 
second eng inee r  in y a r d  service a n d  road  service.  We have  ag reed  on pas t  
c la ims fo r  the  second eng inee r  in road  service,  and  if  we don ' t  p u t  s o m e t h i n g  
in as  I sugges t  we h a v e n ' t  go t  a n y t h i n g  fo r  the  f u t u r e  on those  claims. 

SHIELDS. I t h ink  you have  w r i t t e n  the  whole t h i n g  out  he re  in No. 7. 
L00MIS. So f a r  as pend ing  c la ims  a re  concerned.  
SHIELDS. Wel l ,  I don ' t  know how we could expect  to, in th i s  ag reemen t ,  pre-  

cludc the  poss ib i l i ty  of c la ims of some c h a r a c t e r  or  other .  I don ' t  know w h a t  
the  c la ims m i g h t  be, b u t  I don ' t  know how we could wr i t e  a ru le  t h a t  says  
the re  would be no c la ims  flied u n d e r  th i s  a g r e e m e n t  here.  

LOOMIS. Well,  you ce r t a in ly  could ag ree  t h a t  where  one eng inee r  opera tes  
one se t  of controls ,  no second eng inee r  is requi red .  

SHIELDS. We have  agreed  to t h a t  here  now. 
LOOMIS. Have  you, i f  you don ' t  say  so? You have  ag reed  as to p e n d i n g  

claims,  bu t  w h a t  abou t  the  f u t u r e ?  
SHIELDS. I know, b u t  w h a t  I a m  t h i n k i n g  abou t  is i tem 7 over  here :  
" T h i s  a g r e e m e n t  is in fu l l  s e t t l e m e n t  of the  second p a r t y ' s  p roposa ls  of 

M a r c h  18, 1939, and  the  ques t ions  covered by Media t ion  Case A-978, and  shal l  
con t inue  in effect, sub jec t  to c h a n g e  u n d e r  the  provis ions  of the  Ra i lway  L a b o r  
Ac t  as amended . "  

All those  ques t ions  a re  in there .  
LOOMIS. T h a t  would cover  a n  a s s i s t a n t  eng inee r  in road  service bu t  i t  

wou ldn ' t  necessa r i ly  cover  an  eng inee r  in road  service,  technical ly .  
SHIELDS. T h a t  would be a p r e t t y  f a r - f e t ched  possibi l i ty ,  i t  seems to me. 
LOOMIS. Yes, I t h i n k  it  would. 
SHIELDS. I don ' t  see how anyone  would ge t  ve ry  f a r  wi th  a propos i t ion  of 

t h a t  kind. I t h i n k  when  we s ign th i s  a g r e e m e n t  here  we have  said ve ry  defi- 
n i te ly  the  second eng inee r  is not  requ i red  in nml t ip le  u n i t  service,  bu t  we do 
contend  t h a t  if  you use someone o the r  t h a n  an  eng inee r  to ope ra te  the  cont ro ls  
of one of these  mach ines  then  you have  a v io la t ion  of the  ag reemen t ,  no t  only 
th is  a g r e e m e n t  bu t  your  a g r e e m e n t  so f a r  as  s t eam service  is concerned,  s0 

L00MIS. Now tell me a g a i n  w h a t  you had  in mind  in your  proposa l  of 
ex i s t i ng  dut ies  and  responsibi l i t ies .  

SHIELDS. Really,  j u s t  w h a t  we h a v e  been t a l k i ng  abou t  hero. T h a t  in the  
even t  the  r emote  control  b r e a k s  down fo r  some reason  or other ,  t h a t  you 
a r e n ' t  go ing  to p u t  some one of these  m a i n t a i n e r s  or f i remen (he lpe r s )  back 
the re  and  have  t hem opera te  the  controls  of the  second or  t h i r d  uni t .  Now, 
if  i t  we ren ' t  fo r  the  f a c t  t h a t  we t h i n k  t h e r e  is a poss ib i l i ty  t h a t  you will 
a h v a y s  have  someone back in those  eng ine  rooms, p e r h a p s  th i s  wou ldn ' t  be 
necessary .  Bu t  we t h i n k  you a lways  will have  someone back there.  I don ' t  
know who i t  will be. We th ink  you a lways  will have  someone, and  I know 
how aggress ive  some of those  shopmen  a re  t h a t  you ge t  back there .  I f  t he re  
is a s ingle  o p p o r t u n i t y  fo r  them to move in t he re  and  opera te  one of those  
nmehines ,  t h a t  is j u s t  exac t ly  w h a t  they  will do. 

LOOMIS. Well,  let  me t r y  th i s  ou t  a g a i n  now:  

" A  second eng inee r  is no t  r equ i red  in mu l t i p l e -un i t  service where  the  en- 
g i n e e r  operates the locomotive from one cab with one set of controls. In 

S~Carriers' Exh ib i t  No. 9, pp. 56-57. 
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the  app l ica t ion  of the  above i t  is unders tood  t h a t  the  ex i s t ing  dut ies  and  
respons ib i l i t i es  of eng inee r s  will  not  be a s s igned  to o thers . "  

I s n ' t  t h a t  j u s t  w h a t  we m e a n ?  
SmELDS. As  f a r  as  the  l a s t  p a r t  of i t  is concerned,  bu t  you a re  j u s t  

m a k i n g  us say  over  and  over  a g a i n  t h a t  t h e r e  will no t  be a second engi-  
neer  employed. 

LOOMIS. We have  had  a lot of t roub le  on bo th  sides because  we d i d n ' t  
a lways  say  w h a t  we mean t .  

SHIELDS. I t h i n k  we have  said i t  as  definitely as we could over  he re  in 
No. 7. All of our  con ten t ions  f o r  the  a s s i s t a n t  or second eng inee r  were  se t  
out  in the  p roposa l s  which  were  the  sub jec t  of 1VIediation Case A-978.  Now 
th i s  s e t t l emen t  is accepted as  s e t t l e m e n t  in  fu l l  on those  proposals .  I don ' t  
know how we could say  i t  any  p la iner .  B u t  t h a t  f i rs t  sen tence  t he re  could be 
cons t rued  by someone to m e a n  i t  wou ldn ' t  nmke  any  difference if  t he  r emote  
control  m e c h a n i s m  did b r e a k  down, t hey  could sti l l  use someone back  there .  

LOOMIS. No, you wou ldn ' t  t hen  have  an  eng inee r  o p e r a t i n g  the  locomotive 
f rom one cab w i th  one se t  of controls .  ''sT 

SHIELDS. * * * I t h i n k  we should j u s t  leave No. 4 as  i t  is w i thou t  t h a t  
f irst  sentence.  I f  we h a v e n ' t  w r i t t e n  off a n y  c la ims fo r  th i s  second eng inee r  
as  i t  was  o r ig ina l ly  in t ended  by s i gn i ng  th i s  ag reemen t ,  t hen  I don ' t  know 
w h a t  h a s  happened .  

LOOMIS. Your  specif icat ions as  a n  eng inee r  w e r e n ' t  in  t h a t  exhibi t ,  were  
they?  I t  was  only the  ho r sepower  f ea tu r e .  Your  a r t ic le  2 r e a d :  

" T h a t  a locomotive eng inee r  t aken  from" t he  work ing  l is ts  of eng inee r s  
and  des igna ted  as  a n  a s s i s t a n t  eng inee r  will  be employed in the  eng ine  
rooms of c e r t a i n  types  of the  locomotives r e f e r r e d  to in  Ar t i c le  1 of th i s  
reques t . "  

Speak ing  ve ry  f r a n k l y ,  as  we unde r s tood  it, i t  was  p u t t i n g  in your  sug- 
ges ted  clause t h a t  led us  to t h i n k  we should have  i t  unders tood  t h a t  where  
one eng inee r  ope ra t ed  f r o m  one cab w i th  one se t  of cont ro l s  t he re  would be 
no claim. 

SHIELDS. Well,  t h a t  is w h a t  we mean.  This  is a p ro tec t ion  a g a i n s t  the  pos- 
s ibi l i ty  of someone else u s i n g  the  controls .  T h a t  is all  we had  in mind.  We 
j u s t  r eached  an  a g r e e m e n t  wi th  you to wipe out  those  c la ims  t h a t  were  
p red ica ted  on the  ve ry  bas is  you a re  t a l k i n g  abou t  here.  

LOOMIS. W h a t  was  r u n n i n g  t h r o u g h  my mind  was  add ing  to t h a t  l e t t e r :  
" T h i s  will conf i rm our  u n d e r s t a n d i n g  t h a t  any  pend ing  c la ims  fo r  the  

employmen t  of a second eng inee r  in mu l t i p l e -un i t  Diesel-electr ic  service,  
except  those cover ing  condi t ions  where  employees o the r  t h a n  eng inee r s  were  
h a n d l i n g  the  o p e r a t i n g  cont ro ls  of any  of the  uni t s ,  will be w i t h d r a w n ,  and  
t h a t  a second eng inee r  is ne t  r equ i red  in mu l t i p l e -un i t  service whe re  the  en- 
g inee r  opera tes  the  locomotive f r o m  one cab wi th  one set  of contro]s ."  

I t h o u g h t  if  we were  go ing  to t a lk  abou t  t h a t  f r o m  your  s t andpo in t ,  you 
would r a t h e r  have  i t  t ied up  w i th  the  u n d e r s t a n d i n g  abou t  dut ies  and  re-  
sponsibi l i t ies .  Maybe  i t  would go b e t t e r  in a le t ter .  

SHIELDS. I t h i n k  the  l e t t e r  is ce r t a in ly  b road  enough  in i t s  coverage  now 
wi thou t  add ing  a n y t h i n g  more  to it. In  fac t ,  I don ' t  see a n y  necess i ty  fo r  
add ing  a n y t h i n g  more  to it. The  purpose  of the  l e t t e r  is fo r  w i t h d r a w i n g  

~ C a r r i e r s '  E x h i b i t  No.  9, pp. 59-61.  
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ce r t a i n  of those  pend i ng  c la ims  of a c e r t a i n  n a t u r e ,  and  c e r t a i n l y  the  lan-  
g u a g e  h a s  done t h a t  v e r y  th ing .  So I don ' t  see a n y  necess i ty  fo r  a d d i n g  
a n y t h i n g  to t h a t ,  and  I still  c a n ' t  see a n y  necess i ty  f o r  the  f i rs t  sen tence  
in No. 4. 

LOOMIS. How does i t  have  a n y  poss ib i l i ty  of h u r t i n g  you? 
SHIELDS. Well,  I poin ted  out  one way,  and  t h a t  is, i t  could be miscons t rued .  

And  in addi t ion  to t h a t ,  I don ' t  see t h a t  i t  adds  a n y t h i n g  to the  a g r e e m e n t  
in any  way,  because  we have  definitely divorced ourselves ,  so f a r  as th i s  
a g r e e m e n t  is concerned,  fo r  a n y  c la im fo r  the  second eng inee r  except  u n d e r  
condi t ions  when  he is to be used to ope ra te  the  cont ro ls  of one of these  uni ts .  
I don ' t  t h i n k  we could have  done t h a t  more  effectively t h a n  we have  in 
th i s  No. 7. 

LOOMIS. F r a n l d y ,  we d idn ' t  see the  necess i ty  f o r  your  sugges t ion  in No. 4. 
We were  wi l l ing  to take  it, bu t  we wan ted  to be sure  we d i d n ' t  go too f a r .  

SHIELDS. We exp la ined  to you, t he re  h a v e  been in s t ances  where  we know 
t h a t  ha s  occurred.  Wc feel,  as I sa id  before,  t h a t  t he re  will be someone back  
in those  eng ine  rooms,  and  t h e r e  is a lways  the  poss ib i l i ty  t h a t  some th ing  
will h a p p e n  to t h a t  r emote  cont ro l  mechan i sm,  or  fo r  some reason  i t  will be 
neces sa ry  to expedi te  the  m o v e m e n t  of the  t r a i n  to have  someone opera te  
those cont ro ls  of any  one of the  t r a i l i n g  uni t s .  I f  we pu t  the  l a n g u a g e  in t h a t  
we have  sugges ted  here ,  everyone  who ha s  a n y t h i n g  to do w i th  the  agree-  
men t  will know t h a t  is no t  permiss ib le  even t h o u g h  you do have  men you 
m i g h t  cons ider  compe ten t  back  in the  e n g i n e  rooms,  w h e t h e r  they  a r e  
des igna ted  as m a i n t a i n e r s ,  or  superv i sors ,  or  f i remen ( h e l p e r s ) ,  or w h a t  not. 
They  will know i t  i sn ' t  pe rmiss ib le  to do t h a t  u n d e r  the  ag reemen t ,  ss 

A f t e r  t r a n s p o s i n g  t h e  t w o  s e n t e n c e s  a s  t h e y  h a d  s t o o d  d u r i n g  

a l l  o f  t h e  f o r e g o i n g  d i s c u s s i o n s ,  t h e  f i n a l  c o n v e r s a t i o n  w a s  a s  f o l -  

l o w s  : 

ATKINS. T h a t  j u s t  t u r n s  i t  ups ide-down doesn ' t  i t?  
LOOMtS. Well,  i t  pu t s  yours  f i rs t  and  emphas izes  yours  and  makes  ours  the  

tai l  of the  kite. T h a t  is abou t  the  size of it. 
ATKINS. I t  is the  exac t  l a n g u a g e  in reverse ,  i sn ' t  i t?  
LOOMIS. I don ' t  know w h e t h e r  i t  is the  exac t  l anguage ,  bu t  i t  is p r e t t y  

close to it. 
SHIELDS. Excep t  fo r  the  p robab i l i ty  t h a t  the  r eve r sa l  of the  l a n g u a g e  

m i g h t  give more  emphas i s  to our  effort,  I don ' t  see any  c h a n g e  in it. 
LOOMIS. Well,  let  me say th i s :  T h a t  i f  t he re  is any  idea t h a t  anybody  is 

go ing  to take  th i s  a g r e e m e n t  and  then  come back l a t e r  w i th  a c la im fo r  a 
second engineer ,  we m i g h t  as well have  t h a t  flat  on the  tab le  now. 

SHIELDS. I t h i n k  we have  it. I t h ink  we have  i t  in eve ry  possible way we 
could ge t  it. We  go t  i t  f i rs t  f r o m  the  Board ,  and  you will not ice when  we 
came back  to t a lk  to you g e n t l e m e n  and  submi t t ed  a compromise  proposa l  
November  22, 1943, we d i d n ' t  say  a word a b o u t  it, and  we h a v e n ' t  sa id  a 
word abou t  i t  since. You people a re  the  ones who ta lked  abou t  it. We  have  
w r i t t e n  i t  ou t  two or t h r ee  t imes,  bu t  we d i d n ' t  discuss i t  all t he  way th rough .  
So t h a t  is w h a t  makes  i t  so r t  of difficult fo r  us to u n d e r s t a n d  where  the  ap-  

~Carriers '  Exhibit No. 9, pp. 61-64. 



74 

prehens ion  is. I t  has  been wr i t t en  out by exper t s  in the  f i rs t  place in the  
Board ' s  recommendat ion,  and we d idn ' t  say any th i n g  about  it  in our  compro- 
mise proposi t ion.  We have wr i t t en  it out in p a r a g r a p h  No. 7, and aga in  over 
here  in this  le t ter ,  and I don ' t  know how t h a t  l anguage  there  could more  
effectively dispose of it  t han  we have a l ready  done. 

LOOMIS. Well, if  t h a t  is so, it  doesn ' t  h u r l  to have th is  say so. 
SHIELDS. Excep t  fo r  the possibil i ty of confus ing  someone, which is the 

only reason which led us to tack the tail  on the  th ing  a while ago. I f  we are  
going to s ta te  in here  in the body of the a g r e e m e n t  an y t h i n g  about a second 
engineer ,  pa r t i cu la r ly  in connection wi th  our effort  to protec t  the locomotive 
eng ineer  aga ins t  possible use of someone else on his j o b - -  

LOOMIS. As f a r  as t h a t  goes, I don ' t  th ink we care  whe the r  it  is in the  
ag reemen t  or in the let ter ,  but  if  we are  going to Lake your  No. 4 we w a n t  
t h a t  somewhere.  Do you w a n t  us to re t i re?  

SHIELDS. No. All r ight ,  you win. s9 

The Board's conclusion f rom the foregoing extended analysis of 
the B.L.E. agreements with the Western, Eastern  and Southeastern 
Carriers  Conferences in 1943 and 1944, with special reference to 
section 3, is tha t  the engineers contracted away, clearly intended 
to contract away, any claim, regardless of the basis of the claims, 
for a second or assistant  engineer to do work of any kind whatso- 
ever in the engine room of Diesel-electric locomotives while in 
motion. 

~Carrler6' Exhibit No. 9, pp. 68-69. 
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CONSIDERATION OF THE B.L.E. CLAIM THAT THE EMPLOYMENT 

OF AN ADDITIONAL ENGINEER IN THE ENGINE ROOM IS MERITO- 

RIOUS, APART FROM TRADITIONAL CRAFT RIGHTS, UPON THE 

GROUNDS THAT (A)  THIS WOULD CONTRIBUTE SUFFICIENTLY TO 

THE SAFE AND EFFICIENT OPERATION OF THE LOCOMOTIVE AS TO 

JUSTIFY IT AND (B) ON OTHER GROUNDS 

In spite of the facts  (1) tha t  the engineers never had as par t  
of their  craf t  duties and responsibilities either the performance 
or the supervision of the performance of any of the work in 
Diesel engine rooms while the train is in motion, (2) that, prior 
to this case, in claiming such work  they never contended it was 
par t  of their c raf t  duties and responsibilities, and (3) that  by 
their  1943 and 1944 contracts  they conclusively bargained away  
their  claim on any ground whatsoever  to such work, one question 
still remains. Is there  any meri t  to a claim that, even so, an as- 
s is tant  engineer can contr ibute sufficiently to the safety  and ef- 
ficiency of the operation of Diesel-electric locomotives as to jus t i fy  
his employment in the engine room of Diesels ? And are there any 
other grounds which meri t  the employment  of such an assistant  
engineer? The Board 's  answer  to both questions is no l 

The principal ground urged upon the Board by the B.L.E., 
apar t  f rom those already considered, is tha t  of increased efficiency 
and safety  of operation. No argument  is made by the engineers 
tha t  they must  do the work  themselves in order to contr ibute to 
this end. They are quite willing that  firemen or others do this 
work  provided only that  an engineer directly supervise the man 
who actually per forms the labor. 

As noted at the beginning of this report,  some work  is now 
being performed in the engine room of Diesel electrics. It is inter- 
mi t tent  work, principally in the form of periodic patrols and 
minor adjus tments  of machinery by the fireman (helper) in 
f re ight  service, and of periodic inspection of engines and special 
repair  assignments by maintainers,  l Such work covers most of the 
work  done in the engine rooms en route. The B.L.E. would have 
the roads either discontinue such attention to the engine room 
machinery by figuratively "locking the doors" of the engine room 
or assign a full-time assistant  engineer either to per form such 
work  or to supervise its performance.  As a practical matter ,  for  
reasons expresse d elsewhere in this report,  such an assistant  en- 

~A few roads assign maintainers regularly for certain entire runs, but most roads 
using maintainers assign them principally to Intermittent tours of inspection. 

(75) 
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gineer could only supervise. Certainly a discontinuance of all 
attention to engine room machinery, an alternative suggested by 
the organization, would not contribute to safer and more efficient 
operation. Would the assignment of an assistant engineer to 
supervise help the service ? 

It should be particularly noted that, at present, the engineer 
does supervise the fireman who does whatever patrolling, etc., 
is now done while the train is in motion. Employment of an addi- 
tional engineer would only provide direct supervision under the 
eye, not of the present engineer, but of another engineer. He 
would be called an assistant engineer, and he would carry out his 
responsibilities quite independently of the present engineer. The 
traditional duty of the operating engineer for general supervision 
of the engine from draw bar to draw bar would be completely 
ended. In its place, entire divided responsibilities and powers 
would be introduced. 

Just  how this divided responsibility would work to improve 
the service was never spelled out for the Board by the engineers. 
Would the present fireman be subject to two engineer bosses 
while the train is in motion? If so, which of the two would have 
the superior authority over him? What would be the relationship 
between the two engineers in meeting problems affecting both of 
their exclusive spheres? Instead of contributing to efficiency of 
oPeration, such a system as proposed by the engineers would seem 
to create confusion and diminish, rather than increase, efficiency. 

Nor is there in the record any impressive evidence that  the 
engineer by reason of his craft  training and experience possesses 
qualifications of a sort that would entitle him to claim the engine 
room job he seeks in preference to others. Some cases were pre- 
sented to the Board in which firemen failed properly to perform 
their work in the engine room with the result that there were 
delays and breakdowns. On the other hand, cases were also cited 
in which the engineer himself went back to the engine room, after 
stopping the locomotive, and was unable to discover the cause of 
the failure. The shortcomings of the engineers in these particular 
cases were explained on the ground that, without special addi- 
tional training, they were not necessarily qualified for work in 
the engine room of Diesels. Indeed, the present and past demands 
for an assistant engineer have been coupled with demands that he 
be given additional engineer would be to oversee the fireman, 
and the maintainer, in the performance of their work. An entirely 
new craft  job for the engineer would be created. There is abso- 
lutely nothing in the record on which to base a recommendation 
that the employment of a full-time engineer to watch patrol, in- 
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spection, ad jus tment  and light repair ing by firemen, or work done 
by the maintainer,  in the e~lgine room of Diesels would increase 
efficiency of operation sufficiently to jus t i fy  his employment. 

So fa r  as safety is concerned, there is again no convincing evi- 
dence in the record to jus t i fy  gran t ing  the engineers'  demand. 
Although there is a little test imony tha t  explosions and fires some- 
times occur in engine rooms, the Board has no reliable evidence 
tha t  the employment of such a supervisory engineer would pre- 
vent them. 

Considerable time was spent in the hearings in discussion about 
a terrible f re ight  wreck tha t  recently occurred on the Union Pa- 
cific in Idaho. The cause of the accident is conjectural. Since the 
body of the fireman was found under one of the Diesel room units, 
it is probable, although not entirely certain, that  he was not in 
the cab at  the time of the accident. The engineer and head end 
brakeman were in the cab. The t ra in  ran .through two signals 
set against  it before crashing head-on into another f re ight  train.  
I t  is assumed by the Board, although this is not entirely clear in 
the record, tha t  the incident was introduced to show tha t  the 
employment of an assistant  engineer in the engine room would 
have somehow prevented the accident. To have relevancy for this 
point, it  has to be assumed tha t  such employment would have re- 
sulted in the fireman being in the cab at  the time and tha t  if  he 
had been the accident would not have occurred. The last is pure 
guess work. 

Both engineers and carriers agree tha t  the cause of the acci- 
dent will never be known. It  is possible that,  had the "dead man"  
pedal not been disconnected at  the insistence of the engineers on 
that  road, the accident might  not have occurred. It seems prob- 
able, although of course only a guess, tha t  both head-end brake- 
man and engineer were unconscious at  the time of the accident. 
It could have been the fireman and the engineer who became un- 
conscious at  the same time. There is no reliable evidence, more- 
over, tha t  the head-end brakeman was not as qualified as a fire- 
man to call signals and in as good a position to do so at  the time 
they should have been called. But all of this speculation is com- 
pletely irrelevant. The engineers'  proposal would not have had 
any effect upon the present duties of the fireman. The proposal 
is simply to put an engineer back in the engine room to watch 
or supervise whatever firemen the carr ier  chooses to employ. 

The Board concludes, therefore,  tha t  there is no merit  in the 
engineers'  contention for  the employment of an additional, full- 
time assistant  engineer in the engine room of Diesel-electric 
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locomotives on the ground that  a significant contr ibution to safe 
and efficient operation would thereby be made. 

In addition to seeking justification for  employment  of  a second 
engineer on the ground that  this would contr ibute significantly to 
safe and efficient operation of the locomotive, a number  of other 
grounds were proposed as a basis for  the claim considered on its 
meri ts  apar t  f rom the tradit ional  c raf t  r ight argument .  Each of 
these has been evaluated. 

Reference to two of the "other  grounds"  will be briefly made. 
It  was implied by the B.L.E., though not made entirely clear, that  
one reason for  its claim was to relieve the operat ing engineer 
f rom the risk of discipline being imposed by the carr ier  for  the 
failures and shortcomings of others performing work  in the en- 
gine room. As already indicated, a careful analysis of the disci- 
pline cases submitted to us does not indicate any problem of the 
type sugges ted--cer ta in ly  no problem that  can't  be readily dealt 
with under the Adjus tment  Board machinery. 

One final claim of the organization in this category will be 
mentioned. Mention has been made by B.L.E. representat ives  of 
what  they consider a serious confusion about  the relationship 
between the operat ing engineer, the mainta iner  and the super- 
visor. There is no possible basis for  any confusion as respects the 
responsibil i ty relationship between the engineer and the road 
supervisor  on Diesel-electr ics-- that  would be the same as on 
steam locomotives. The maintainer  is not a member  of the oper- 
at ing crew of the locomotive and, as noted by the 1943 Board, 
care should be exercised to see to it tha t  he has no operat ing re- 
sponsibilities. Nor is there any convincing evidence in the record 
of this case to show that  he has such responsibilities. Because of 
the nature  of the maintainer 's  work, moreover,  the engineer lacks 
qualification to supervise it. 
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APPRAISAL OF THE B.L.E. CONTENTIONS THAT, IN ANY EVENT, THE 

DIESEL QUESTION CONSIDERED IN THIS  PROCEEDING CAN ONLY BE 

RESOLVED BY AGREEMENT OF THE PARTIES AND THAT THE PRAC- 

TICAL NECESSITIES OF COLLECTIVE BARGAINING CALL FOR A MODI- 

FICATION OF EXISTING SCHEDULES TO PROVIDE IN POSITIVE TERMS 

FOR THE EMPLOYMENT OF AN ASSISTANT ENGINEER IN THE EN-  

GINE ROOMS 

For reasons set for th  in preceding pages, we have reached the 
conclusion tha t  the claim of the B.L.E. in these proceedings can- 
not be supported on any logical or reasonable basis. There are 
neither established craf t  r ights  nor inherent equities in support 
of the organization contention. The evidence is overwhelming, 
moreover, tha t  the engineers in 1943 and 1944 bargained away 
a~y claim for the employment of a second engineer and that  they 
then intended so to do. 

Counsel for the B.L.E. has strongly urged, however, tha t  there 
is "a final s ta tement  of principle" which should be taken into ac- 
count and which should even be given compelling weight by us. 1 
In his view, the so-called fact-finding board should be looked upon 
as an integral par t  of the collective bargaining process and its 
members should, therefore, suggest "mediatory recommendations 
which they believe will bring about a sett lement of the labor dis- 
pute, but that  the Board should not and does not assist collective 
bargaining by reliance merely on the findings of fact  as to what  
has t ranspired in the past as a means of developing a rule to 
govern the parties in the future."-" Counsel for the organization 
went on to state tha t  "the parties are entitled to a recommenda- 
tion on this record which will reasonably and realistically settle 
the Diesel question once and for all between the parties. ''3 I t  was 
then indicated by him tha t  the case "cannot be settled on the 
terms of the senior counsel for the Carriers."  

The same point, was fu r the r  developed in the Brief  submitted 
on behalf of the B.L.E. af ter  the close of the hearings. I t  was 
there suggested (p. 136) tha t  a solution of the dispute under dis- 
cussion can only be at tained by collective bargaining and that  the 
Emergency Board should "make definitive recommendations to- 

1Counsel  s o u g h t  to r e in fo rce  ~hls po in t  by referr ing"  to p a r t s  of  an  a d d r e s s  m a d e  
by  the  c h a i r m a n  of t h i s  B o a r d  s o m e  t ime  a go  a n d  w h i c h  a r e  r e p r o d u c e d  on p. 479 
of  a book edi ted by  E. Wlgh.t  B a k k e  a nd  C l a r k  K e r r ,  en t i t l ed  Unions ,  M a n a g e m e n t  
a n d  the  Pub l i c .  

2Tr. 3794. 
aTr .  3795. 
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ward  such a desirable achievement." It  was additionally stated 
in the brief  (p. 142) that :  "An emergency board must, under the 
statute,  seek to suggest  a solution which will appeal to and sat isfy 
the legitimate aspirat ions of the part ies  * * * and 'parties '  
here includes the locomotive engineers." Af ter  a brief  summary  of 
the employees' major  concern about  the issues involved in the 
case, these words appear  in the engineers '  final br ief  (p. 143) : 
"Those locomotive engineers cannot be persuaded that  a solution 
which fails to correct these dilutions in craf t  content and these 
threats  to the pay and working s tandards  of the craf t  is a sound 
and appropr ia te  solution of the 'Diesel question'." 

In short, the organization has called this Board 's  at tention to 
the s t rength of the employees' belief, for  whatever  reasons, in 
the merit  of their contentions. It  is suggested by the B.L.E. that,  
in itself, this factor  must  be given careful  weight  since the agree- 
ment  or the acquiescence of the engineers to conditions of em- 
ployment is a necessary prerequisite,  under collective bargaining,  
to sound industrial relations in the future.  This position as enun- 
ciated by the B.L.E. has been carefully examined. 

In carrying out  its responsibilit ies under the Rai lway Labor  
Act, this Emergency Board is, of course, not an Arbi t ra t ion 
Board. At the conclusion of the mediation process invoked in this 
case, under the Rai lway Labor Act, final and binding arbi t ra t ion 
was proffered as a way  of settling the dispute. Rejection by the 
carriers of that  method of resolving the present dispute precluded 
arbi t ra t ion even though acceptable to the engineers. 

This Emergency Board was established because mediation was 
unsuccessful and because arbi t ra t ion had been rejected. It  is es- 
sentially a fact-finding board but, in accordance with practice 
under the Rai lway Labor Act and in conformance with its specific 
instructions, the duties of the Board extend beyond merely find- 
ing and stat ing the facts  of the controversy upon which collective 
bargaining may later be resumed. The Emergency Board has a 
fur ther  responsibil i tywspecif ical ly and repeatedly emphasized by 
both part ies  to these proceedings- - to  make recommendations.  
This entails an expression of judgment  with respect  to the meri ts  
of the contesting claims. To be sure, our recommendations are not 
binding upon the parties. Experience has shown, however - -and  
there is reference to this kind of experience in the record of this 
case - - tha t  Emergency Board recommendations will natural ly be 
taken into account in any subsequent negotiations if  they are 
based upon sound and convincing reasons. In recognition of these 
facts, we have comprehensively set for th in preceding pages the 
reasons for the recommendations that  are made. 
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Our first task was to secure and evaluate the facts  of the con- 
troversy.  The responsibil i ty for  recommending what  the Board 
considers a fa i r  and equitable solution then had to be met. Under  
any sound concept of fair  dealing, which is vital to our work and 
to genuine collective bargaining as well, it is e lementary that  a 
recommended solution must  flow f rom the facts of the contro- 
versy. Were this not the case, the long days of hearings, the care- 
ful s tudy of meticulously prepared data and exhibits and the de- 
l iberations of the Board would all add up to a t ravesty.  This 
Board is firm in the belief tha t  its recommendations must  flow 
from the facts and data available to it. 

At  the same time, the Board is fully aware  of the fact  that  the 
issue under consideration can only finally be resolved by an un- 
derstanding between the B.L.E. and the carriers,  or at  least by 
their mutual  acquiescence in some settlement. In our judgment ,  
the repor t  of an Emergency Board should be prepared, as this one 
has been prepared, with a full recognition of its intended u s e - -  
to assist  the part ies  in arr iv ing at an agreed-upon answer to the 
dispute between them. 

What  is the significance of these characteris t ics  of an Emer-  
gency Board in a case like this one where, a f te r  a thorough s tudy 
and a considered evaluation of the voluminous test imony and the 
numerous exhibits submitted, the Board members  without  any 
reservations are of one mind that  the facts  simply do not suppor t  
in any degree the contentions of the moving pa r ty?  No member  
of this Board has any doubt whatsoever  of his duty to repor t  his 
conviction in this regard. No member  of this Board has any doubt 
about  the propr ie ty  of basing a recommendation for  a set t lement 
of the issue upon the facts  so appraised even though that  results  
in a recommendation against  the claim of the moving party.  

The conclusions jus t  stated seem inescapable to us even in full 
cognizance of the belief in the equity of their  claim expressed by 
the engineers. There is a fundamental  difference about  this matter ,  
and we have the duty of expressing our judgment  about  the 
meri ts  of the conflicting views. Where the facts are so conclusive 
against  the claim under investigation, as by unanimous judgment  
of the Board members  they are  in this case, it would be highly 
improper  and a disregard for elementary principles of fa i r  deal- 
ing to recommend rights for  one party,  wholly unsupported by 
the facts, simply because that  pa r ty  is insistent about  securing a 
stated objective. Such a course could also seriously impede collec- 
rive bargaining.  Agreed-upon sett lements by the part ies them- 
selves would certainly not be encouraged if a s t rong reason ~or 
holding firmly to untenable positions were provided. 
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We do not imply, nor do we believe, tha t  in promulgat ing the 
"final s ta tement  of principle," the engineers were urging us to 
recommend a r ight  for  them contrary  to our conviction about  
the meri t  of their contentions. That  we want  to make very clear. 
It  is evident to us tha t  the "final s tatement of principle" was 
enunciated by the B.L.E. in the belief of its representat ives  that  
the existence of some equity and of some meri t  in its case had 
been demonstrated.  Then there would clearly be some basis for  
proposing a so-called mediated settlement.  

I t  is t rue that,  in collective bargaining, the negotiating part ies  
commonly work out compromise solutions to problems. Nor  is 
that  merely a "spli t t ing of the difference" without  rhyme or rea- 
son. The compromise solution is the essence of collective bargain- 
ing as respects subjects  in which real rights and real equities 
possessed by both part ies  have to be reconciled in order that  a 
meeting of minds may result. But, contentions and positions are 
also commonly abandoned in collective bargaining, jus t  as the 
B.L.E. unmistakably abandoned its claim for  an assis tant  engi- 
neer during the negotiations in 1943 and 1944 which resulted in 
the current  schedules. That  claim is no more tenable today than 
it was then. As a mat ter  of fact, it is less tenable today because 
it was bargained away in 1943 and 1944. 

We cannot recommend a change in existing schedules so as to 
effectuate, in whole or in part,  the request  of the B.L.E. for em- 
ployment of an additional engineer in the engine room of Diesel- 
electrics because of our unqualified conviction that  the engineers 
have no equitable claim to such employment. In the absence of 
such equitable claim, we believe it would be not only contrary  to 
our duty but  also destructive of genuine collective bargaining to 
recommend a "compromise sett lement." The effectiveness of col- 
lective bargaining and of the disputes sett lement machinery of 
the Rai lway Labor Act depends upon results that  are protective 
of the equities and of the fundamental  interests  of both the or- 
ganizations and the carriers.  

SUMMARY OF FINDINGS AND RECOMMENDATION OF THE BOARD 

In the preceding pages of this report,  the Board has analyzed 
the principal reasons advanced by the B.L.E. in support  of its 
contention that  existing schedules should be changed so as to pro- 
vide for  the employment  of an assis tant  engineer to give at tention 
to the engines of certain specified types of Diesel-electric locomo- 
t ives-- including most of these locomotives now in service---by 
actually per forming the work  himself or supervising its perform- 
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ance by others, whenever the carrier requires such attention while 
the locomotive is enroute. Because of the number and nature of 
the subjects necessarily dealt with, it is appropriate here to pro- 
vide a summary of our principal findings. In doing so, it is to be 
clearly understood that the findings here stated merely affirm 
those already set forth and in no way modify or supplement those 
more detailed findings previously stated. 

Contrary to the B.L.E. contention, it is quite impossible to con- 
clude, on any reasonable or logical grounds, that the employment 
of the additional engineer in the engine rooms of Diesel-electrics 
is necessary to preserve the traditional craft  rights of engineers. 
There is no foundation in fact for the organization claim that 
either the actual performance or the continual, personal super- 
vision of all engine room work enroute should be classified as a 
craft right flowing from the work engineers have traditionally 
performed and from the responsibilities which are imposed upon 
engineers by the carriers. The general responsibility of the engi- 
neer for the locomotive from draw bar to draw bar, while the 
train is en route, and his responsibility to instruct and to super- 
vise the fireman (helper), cannot on any sound basis be inter- 
preted as requiring the employment of an additional engineer on a 
full-time basis, solely and exclusively responsible for the engine 
room, primarily for the purpose of overseeing the work per- 
formed there by others. 1 Such a definition of "responsibility" 
finds no support in operating rules or established practices and is, 
in addition, neither reasonable nor practical. 

The Board finds, moreover, that the craft  right claimed by the 
B.L.E. in this proceeding has not been vigorously and uninter- 
ruptedly insisted upon by the engineers as their organization has 
contended before us. The facts are overwhelmingly to the con- 
trary. The right of engineers either to perform engine-room work 
or to supervise such work by continuous personal observation was 
not even suggested by the organization in the various early ne- 
gotiations with respect to manning Diesel-electric locomotives. 
Nor was any right of the engineers actually to perform engine- 
room work recognized in the early agreements made to deal with 
the Diesel question. But the right of the fireman to give unsuper- 
vised attention to engine-room machinery while the locomotive is 
enroute was specifically included in B.L.F. & E. agreements with 
the acquiescence of the B.L.E. 

1As noted previously In this  report, the e n g i n e e r s  h a v e  not claimed an exclusive 
right to perform the work done in the engine room but only to supervise such w o r k  
as  is performed by others. Indeed, as  a l so  noted in the report, the firemen have a 
c o n t r a c t u a l  r i g h t  to p e r f o r m  c e r t a i n  eng ine  r o o m  work .  
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Any claim of the engineers for an additional engineer in the 
engine rooms of Diesel-electrics was, moreover, conclusively and 
affirmatively bargained away by them in the negotiations in which 
the current schedules were formulated. These negotiations were 
held following the issuance of the Report and Recommendations 
of the 1943 Diesel Board which recommended against the engi- 
neers' contention on a claim which was substantially the same as 
that pursued by the engineers before this Board. There is not the 
shadow of a doubt about the facts that, in the 1943 and 1944 
agreements, the B.L.E. bargained away any claim for an assistant 
engineer to perform or to supervise work in the engine rooms, 
and that they intended to do so when they entered into these 
agreements. 

We recognize that, as bargaining representative of the engi- 
neers, the B.L.E. may reassert a claim it had previously bargained 
away or abandoned. Under these circumstances, however, the 
emphasis shifts to the intrinsic merit of the claim and, in this 
case, away from preservation of established craft  duties and re- 
sponsibilities which has been urged by the B.L.E. as the principal 
motivating force behind its claim. The history of the previous 
bargaining, in which the claim was abandoned, becomes one of 
the factors important in appraising the equity and reasonableness 
of the organization purpose to reinstitute its claim. This Board 
has carefully appraised the B.L.E. claim for an assistant engineer 
on its intrinsic merit as set forth in considerable detail in the 
evidence before us. In this connection, we have given particular 
attention to the claim that employment of the second engineer is 
justified, apart  from any traditional craft  rights, because of the 
contribution to be made to the safe and efficient operation of the 
locomotive. This contention is entirely unsupported by the evi- 
dence before us. Other contentions relating to claims of intrinsic 
merit in the engineers' claim are similarly without significant 
support. 

Finally, the Board evaluated the so-called "final statement of 
principle" proposed by the B.L.E.--the need for a recommenda- 
tion by the Board which will be mediatory in nature and thus 
assist in bringing about a collective bargaining settlement be- 
tween the parties. It is entirely proper to emphasize the relation 
of the Board's recommendation to the collective bargaining proc- 
ess. For reasons explained in the body of the report, the recom- 
mendation of the Emergency Board should flow from the facts 
available to it even though that results, as it does in this instance, 
in a recommendation against the claim of the moving party. This 
Board believes it would be highly improper to recommend rights 
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for  one party,  wholly unsupported by the facts, solely on an as- 
sumption that  demands will be adamantly pursued at  any event. 
Nor  do we bel ieve that  such a proposition was intended by the 
B.L.E. to be a par t  of its "final s ta tement  of principle." On the 
contrary,  we believe that  the "final s ta tement  of principle" was 
set for th  by the B.L.E. in relation to its conviction that  there were 
equities shown by its presentat ion that  should be given proper  
weight  in the Board recommendation. 

RECOMMENDATION 

The Board recommends against  the amendment  in existing 
schedules requested by the Brotherhood of Locomotive Engineers  
so as to insure the employment of a second or additional engineer 
in the engine rooms of Diesel-electric locomotives in conformance 
with the specifications submitted in the original notices, the Mem- 
orandum of December 15, 1948, the Modifications of J anua ry  13, 
1949, and Feb rua ry  9, 1949, as fu r the r  explained in the hearings 
and arguments  before this Board. 

GEORGE W. TAYLOR, Chairman. 
G R ~ Y  LEWIS, Member. 
GEORGE E. OSBORNE, Member. 

WASHINGTON, D. C., April 11, 1949. 



A P P E N D I X  A 

LIST 

Eastern Region 

Akron, Canton & Youngstown Railroad Co. 
Baltimore & Ohio Railroad Co. 

Baltimore & Ohio Chicago Terminal Railroad Co. 
Staten Island Rapid Transi t  Ry. Co. 

Central Railroad Co. of New Jersey 
Chesapeake & Ohio Railway Co. (Pere Marquette District).  
Chicago, Indianapolis & Louisville Ry. Co. 
Delaware & Hudson Railroad Corp. 
Delaware, Lackawanna & Western Railroad Co. 
Detroit, Toledo & Ironton Railroad Co. 
Erie Railroad Co. 
Grand Trunk Western Railroad Co. 
Lehigh Valley Railroad Co. 
New York Central Railroad Co. and all leased lines. 

Chicago Junction Ry. (C.R. & I.R.R. Co., Lessee). 
Chicago River & Indiana Railroad Co. 
Indiana Harbor Belt Railroad Co. 

New York, Chicago & St. Louis Railroad Co. 
New York, New Haven & Hartford Railroad Co. 
Pennsylvania Railroad Co. 

Long Island Rail Road Co. 
Pennsylvania-Reading Seashore Lines. 
Reading Co. 
Wheeling & Lake Erie Ry. Co. 

Lorain & West Virginia Ry. Co. 

Western Regian 

Atchison, Topeka & Santa Fe Railway Co. 
Belt Railway Co. of Chicago 
Burlington-Rock Island Railroad Co. 
Chicago & Eastern Illinois Railroad Co. 
Chicago & North Western Ry. Co. 
Chicago, Burlington & Quincy Railroad Co. 

(86) 
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Chicago Great Western Ry. Co. 

Chicago, Milwaukee, St. Paul & Pacific Railroad Co. 
Chicago, .Rock Island & Pacific Railway Co. 
Colorado & Southern Railway Co. 
Denver & Rio Grande Western Railroad Co. 
Duluth, South Shore & Atlantic Railroad Co. 

Mineral Range Railroad Co. 
Elgin, Joliet & Eastern Ry. Co. 
Fort Worth & Denver City Ry. Co. 

Wichita Valley Railway Co. 
Gulf, Colorado & Santa Fe .Railway Co. 
Great Northern Railway Co. 
Houston & North Shore Railroad Co. 
Illinois Central Railroad Co. 
International-Great Northern Railroad Co. 
Kansas City Southern Ry. Co. 
Kansas, Oklahoma & Gulf Ry. Co. 
Midland Valley Railroad Co. 
Minneapolis & St. Louis Ry. Co. 
Minneapolis, St. Paul & Sault Ste. Marie Railroad Co. 
Missouri-Kansas-Texas Railroad Co. 
Missouri Pacific Railroad Co. 
New Orleans, Texas & Mexico Railway Co. 
Northern Pacific Railway Co. 
St. Louis, Brownsville & Mexico Ry. Co. 
St. Louis-San Francisco Ry. Co. 
St. Louis Southwestern Ry. Co. 
San Antonio, Uvalde & Gulf Railroad Co. 
Southern Pacific Company (Pacific Lines). 
Spokane, Portland & Seattle Ry. Co. 

Oregon Trunk Ry. Co. 
Texas & New Orleans Railroad Co. 
Terminal Railroad Association of St. Louis 
Texas & Pacific Railway Co. 
Union Pacific Railroad Co. (South-Central District). 

Wabash Railroad Co. 
Western Pacific Railroad Co. 
Yazoo & Mississippi Valley Railroad Co. 
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Southeastern Region 

Atlanta & West Point Railroad Co. 
Western Raihvay of Alabama. 

Atlantic Coast Line Railroad Co. 
Central of Georgia Railway Co. 
Florida East Coast Railway Co. 
Georgia Railroad Co. 
Gulf, Mobile & Ohio Railroad Co. 
Louisville & Nashville Railroad Co. 
Norfolk Southern Railway Co. 
Richmond, Fredericksburg & Potomac Railroad Co. 
Seaboard Air Line Railroad Co. 
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